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Introduction: 
Rhapsodic Jurisprudence 


Legal discourse is a creative speech which brings into exis- 
tence that which it utters. It is the limit aimed at by all per- 
formative utterances—blessings, curses, orders, wishes or 
insults....One should never forget that language, by virtue of 
the infinite generative but also originative capacity...which it 
derives from its power to produce existence by producing the 
collectively recognized, and thus realized, representation of 
existence, is no doubt the principal support of the dream of 
absolute power. 


—Pierre Bourdieu, Language and Symbolic Power' 


In epideictic oratory every device of literary art is appropriate, 
for it is a matter of combining all the factors that can promote 
this communion of the audience. It is the only kind of oratory 
which immediately evokes literature, the only one that might 
be compared to the libretto of a cantata. 
—Chaim Perelman and 
Lucie Olbrechts-Tyteca, The New Rhetoric? 


The main opinion sounds like a bull elk trumpeting its vir- 
tues in the forest. 
—Justice Richard Maughan, dissenting in 
Benevolent and Protective Order of Elks No. 85 v. 
Tax Commission (1975) ° 


Legal decisions not only apply the law to particular cases but are often 
accompanied by discourse that magnifies the value of law and its applica- 
tions. In his 2019 Year-End Report on the Federal Judiciary, United States 
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Supreme Court Chief Justice John Roberts recognized the importance 
of the promotional discourse that surrounds law in a democratic soci- 
ety. Roberts lamented the demise of democracy and civic education in 
the United States, writing that since constitutional ideals were first pro- 
moted in The Federalist Papers the country had “come to take democracy 
for granted,” and “civic education has fallen by the wayside.” The fed- 
eral judiciary plays an important role in civic education, he wrote, both 
through judicial outreach and the opinions judges write to justify their 
decisions.” Throughout his report, Roberts described the educational 
function of judicial activity as one of advancing public understanding 
of the legal system. Every generation has an obligation “to pass on to the 
next, not only a fully functioning government responsive to the needs of 
the people, but the tools to understand and improve it.” In the penulti- 
mate paragraph of the report, however, Roberts shifted the focus from 
advancing understanding of the legal system to promoting and celebrat- 
ing it, exhorting his colleagues in the federal judiciary to “promote pub- 
lic confidence in the judiciary” in their outreach and opinions and to 
“celebrate our strong and independent judiciary, a key source of national 
unity and stability.”° 

The relationship between advancing understanding of the legal system 
and promoting and celebrating it is the focus of this book, particularly a 
unique set of discursive practices that judges use to promote confidence in 
decisions regarding fundamental rights as applied to the states under the 
Due Process Clause of the Fourteenth Amendment. In the plurality opin- 
ion in Planned Parenthood v. Casey (1992), in which the Court reaffirmed 
the essential holding of Roe v. Wade (1973) regarding constitutional lim- 
its on abortion restrictions, United States Supreme Court Justices Sandra 
Day O’Connor, Anthony Kennedy, and David Souter recognized that the 
Court’s legitimacy is largely a product of its opinion writing practices: 


As Americans of each succeeding generation are rightly told, the Court 
cannot buy support for its decisions by spending money and, except to 
a minor degree, it cannot independently coerce obedience to its decrees. 
The Court’s power lies, rather, in its legitimacy, a product of substance 
and perception that shows itself in the people’s acceptance of the Judiciary 
as fit to determine what the Nation’s law means and to declare what it 
demands. The underlying substance of this legitimacy is...expressed in 
the Court’s opinions.’ 
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The legitimizing function of judicial opinions has also been recognized by 
scholars. As Lawrence Douglas writes, opinions often function as “dual 
performances, pronouncing judgment in the case at hand while simulta- 
neously attempting to justify the authority of the Court to do so,” and 
Chaim Perelman notes that this leads judges to provide more than formal 
justifications for their decisions.? According to Eugene Garver, this legiti- 
mizing function is an even more difficult task for judges than addressing 
the parties or helping apply decisions to future cases." 

Although it often goes unrecognized, judges do not have to write or 
publish opinions, and in many cases they issue orders without explanation 
or they write cursory opinions of only a few sentences or less. Judges also 
write opinions that they choose not to publish in official reporter series, 
and some jurisdictions consider such unpublished opinions less prec- 
edential. A judge’s decision both to write and to publish an opinion is, in 
other words, a rhetorical one, an effort either to shape public opinion on 
the issues in the case or to address doubts regarding the court’s authority 
to make the decision. Despite the absence of any legal requirement that 
courts write opinions, however, the Casey plurality’s comment that the 
Court’s written opinions express the substance of its legitimacy echoes a 
long-standing recognition that the Court’s power uniquely depends on its 
ability to persuasively justify its decisions. Indeed, judicial opinions form 
a core source of stare decisis, as judges typically pay attention both to the 
words and to the results of judicial decisions when identifying precedent." 

Previous studies have noted many rhetorical strategies judges use in 
their opinion writing to promote the legitimacy of judicial decisions, as 
well as how those strategies differ across jurisdictions and over time. These 
rhetorical strategies are significant in their own right, not only legitimizing 
the decisions but giving substance to the common law in the process, often 
revealing central gestures in the understanding and application of law. As 
Frank Upham writes, differences in judicial explanation both exemplify 
and create a “different understanding of the nature of society that may 
be fundamentally more important than any similarity in outcomes.”” 
American courts often frame their decisions as the necessary outcome of 
first principles such as original intent, the plain or literal meaning of lan- 
guage, or precedent, all of which symbolize judicial restraint. Regarding 
citations of precedent, Barbara Perry even notes that the broader the impli- 
cations of a court’s decision the more the majority may ground it in prec- 
edent and judicial restraint." 
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At times judges self-dramatize their restraint, referring to the respon- 
sibility of deciding particular cases as “grave” or as taxing the “judicial 
conscience.” The United States Supreme Court has specifically orches- 
trated unanimous opinions in order to place its full institutional authority 
behind controversial decisions such as Brown v. Board of Education (1954), 
which held racial segregation in public schools to be unconstitutional,'° 
and appellate courts often write majority opinions using the institutional 
third person (“the Court”) or the first-person plural (“we”) to invoke the 
court’s institutional authority despite the fact that common law opinion 
writing characteristically permits multiple judgments and the first per- 
son (“I”).'” Some judicial opinions also adopt a “magisterial or omniscient 
tone” to convince “a skeptical audience of a dubious point,” Barbara Perry 
writes, or opinions may be framed more ambiguously when opposition is 
anticipated in order to protect the institutional prestige of the court.” 

In contrast to the use of precedent, judicial restraint, and institutional 
authority to legitimize judicial decisions, in certain situations judges also 
use remarkably unrestrained rhetorical practices to legitimize decisions. 
Opinion writing can be highly affective, laudatory, even operatic, on a 
wide array of subjects, particularly in cases that inaugurate legal changes 
with broad social consequences. Judicial writing in such cases often exhib- 
its dense accumulations of discursive features that converge to performa- 
tively magnify the value of subjects ranging from individuals or entities, 
actions, activities, objects, and places, to concepts or principles such as 
liberty, equality, the jury system, the common law, and stare decisis, among 
others—features which reveal a unique earnestness and vulnerability in 
judicial discourse. The features that accumulate to perform this function 
include a vocabulary of praise describing subjects as superlative, unique, 
prior, or complete; figural amplification devices such as anaphora, par- 
amologia, and chiasmus, among others, and patterns of amplification 
on the discourse level such as exergasia, accumulation, and enumeration 
(see Glossary of Figures). These lexical, syntactic, and discursive features 
are often accompanied by beautified or eloquent language and the gno- 
mic aspect—a grammatical aspect that encompasses general truths found 
in proverbs, commonplaces, aphorisms, and maxims—in the unbounded 
present tense, or “eternal” present, about subjects such as liberty or equal- 
ity which lack clear perceptual boundaries, as well as by a linguistic modal- 
ity that abjures negation, qualifiers, or specific references to evidence.” 
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These features, I propose, constitute an epideictic register, a discursive 
form which from the classical rhetorical tradition of ancient Greece and 
Rome through at least the modern era has been associated with ritual 
and ceremonial occasions, literature and poetics, or as Chaim Perelman 
and Lucie Olbrechts-Tyteca note in the epigraph above, the libretto of a 
cantata.” Judicial Rhapsodies examines the interdiscursive relationship 
between judicial discourse and ritual and ceremonial discourse through 
the lens of the relationship of the judicial and epideictic speech genres 
in rhetorical studies, contributing to the fields of law, literary and rhe- 
torical studies, discourse analysis, and the history of rhetoric. The book 
offers a new register theory of epideictic and specifically examines epi- 
deictic features in the United States Supreme Court’s fundamental rights 
jurisprudence, which has historically recognized that certain rights are 
so “implicit in the concept of ordered liberty” that restrictions on them 
must be regarded with heightened scrutiny,” extending previous studies 
both of epideictic and of its function in legal discourse. Although the doc- 
trine of fundamental rights appears in many legal systems, in American 
jurisprudence it has particularly emerged in the extension of the Bill of 
Rights to the states through the “incorporation”” or “absorption” of its 
most important guarantees into the Due Process Clause of the Fourteenth 
Amendment. 

After the Fourteenth Amendment was ratified in the wake of the 
Civil War, the Supreme Court began to hold that many of the rights rec- 
ognized in the Bill of Rights were merely enumerations of specific due 
process rights, and therefore, despite the fact that the Bill of Rights only 
expressly applied to the federal government, the Due Process Clause of the 
Fourteenth Amendment incorporated or absorbed them to limit state gov- 
ernments as well. According to Milton Konvitz, the process by which these 
rights have been given a “preferred dignity and majesty” is the “most sig- 
nificant and enduring development” in American constitutional history.” 
The extension of the Bill of Rights as a limitation on state governments 
impacts innumerable people and has often been attended by controversy. 
In this context, courts have written effusive paeans to rights such as free- 
dom of expression, religious liberty, and privacy, among others, to pro- 
mote confidence in their decisions. This jurisprudence not only forms an 
important part of American civic literature, but has inspired people across 
the globe. 
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I combine classical and contemporary rhetorical theory with linguistic 
analysis to argue that the use of epideictic registers in fundamental rights 
jurisprudence functions as an important legitimation strategy in contro- 
versial cases given the judiciary’s unique dependence on public acceptance 
of its decisions, fulfilling what Eugene Garver describes as the judicial need 
to convince audiences that a judicial opinion “speaks for them” in order to 
legitimize decisions.” Functionally, epideictic responds to threats to social 
unity by converging in an honorific performance that produces a sublime 
cultural experience as a basis for cooperation, subsuming the individual 
agency of speaker and audience in a shared perspective through the power 
of language, described by Pierre Bourdieu in the epigraph above as the 
power to create the “collectively recognized, and thus realized, represen- 
tation of existence.””” The affective dimension of epideictic also reveals 
vulnerability and doubt as central impulses that have guided the Court’s 
approach to fundamental rights, a conclusion which qualifies the observa- 
tion of some commentators that judicial opinions seek to suppress doubt at 
all costs. I argue that the limitation of judicial authority implicit in the use 
of epideictic registers forms a perennial locus of conflict between law and 
rhetoric that can be found in the classical rhetorical tradition of ancient 
Greece and Rome as well as in contemporary legal discourse, suggesting 
more challenging questions about law and rhetoric than traditional narra- 
tives of their relationship reveal. 

Judges themselves associate features of opinion writing with epideictic 
genres and forms, often referring to passages of judicial opinions contain- 
ing such features with terms such as paean, panegyric, encomium, rhapsody, 
or—as reflected in the epigraph above from Justice Richard Maughan’s 
dissenting opinion in Benevolent and Protective Order of Elks No. 85 v. Tax 
Commission (1975)—musical terms such as trumpet. Opinion writing 
containing these features has at times been dismissed as political rather 
than legal rhetoric,” but it is prevalent in many of the most important 
opinions in the common law and possesses a rhetorical power evident in 
the fact that from the perspective of modern legal theory it is quoted in the 
popular press and later judicial opinions far out of proportion to its strictly 
legal significance. It possesses a “curious sublimity” more reminiscent of 
Christian sermons,” a sermonic quality that does not so much politicize 
subjects as sacralize them.” 

Consider Justice William Douglas’s eloquent mesodiplosis on the tran- 
scendent bond of marriage in the United States Supreme Court’s majority 
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opinion in Griswold v. Connecticut (1965), in which the Court held that a 
state contraceptive ban was unconstitutional: 


Marriage is a coming together for better or for worse, hopefully enduring, 
and intimate to the degree of being sacred. It is an association that pro- 
motes a way of life, not causes; a harmony in living, not political faiths; a 
bilateral loyalty, not commercial or social projects. Yet it is an association 
for as noble a purpose as any involved in our prior decisions.” 


As a matter of propositional logic, Douglas’s eloquent description of mar- 
riage in Griswold is not the sort of question one would expect to be debated 
by the parties to the case nor is it necessary or sufficient to explain the 
decision in the traditional sense expected to define a holding for purposes 
of stare decisis*—one would not expect to list among a court’s factual 
findings that marriage is a “harmony in living,” for example, or unrelated 
to “commercial or social projects,” and it is difficult to imagine such prop- 
ositions being subjected to legal argument in the customary mode. The 
passage is quoted eighty-four times in later judicial opinions in the United 
States, however, as well as in judicial opinions of the supreme courts of 
Canada, India, and Ireland.** 

A half century after Griswold, Justice Anthony Kennedy quoted Justice 
Douglas’s mesodiplosis on marriage in his majority opinion in Obergefell 
v. Hodges (2015), in which the Court held that same-sex couples had a con- 
stitutional right to marriage. In Obergefell, Kennedy offered his own paean 
to marriage before addressing the legal issue in the case: 


From their beginning to their most recent page, the annals of human his- 
tory reveal the transcendent importance of marriage. The lifelong union 
of a man and a woman always has promised nobility and dignity to all 
persons, without regard to their station in life. Marriage is sacred to those 
who live by their religions and offers unique fulfillment to those who find 
meaning in the secular realm. Its dynamic allows two people to find a life 
that could not be found alone, for a marriage becomes greater than just 
the two persons. Rising from the most basic human needs, marriage is 
essential to our most profound hopes and aspirations.*° 


From start to finish, Kennedy’s opinion in Obergefell is an extended paean 
to the institution of marriage. Later in the opinion, Kennedy wrote that 
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“no union is more profound than marriage, for it embodies the highest 
ideals of love, fidelity, devotion, sacrifice, and family.” He quoted other 
judicial praise of marriage as well, such as Justice Margaret Marshall’s 
opinion on same-sex marriage for the Massachusetts Supreme Court in 
Goodridge v. Department of Public Health (2003), in which she wrote that 
because marriage “fulfils yearnings for security, safe haven, and connec- 
tion that express our common humanity,” it is “an esteemed institution, 
and the decision whether and whom to marry is among life’s momentous 
acts of self-definition.” 

Similar discursive features appear in the dueling Supreme Court opin- 
ions of Justices Felix Frankfurter and Robert Jackson addressing the con- 
stitutionality of compulsory flag salutes during the 1940s. In the first case, 
Minersville School District v. Gobitis (1940), the Court upheld the constitu- 
tionality of flag salutes before the Court reversed itself a mere three years 
later in the second case, West Virginia State Board of Education v. Barnette 
(1943).*” Judge Richard Posner has argued that Justice Jackson’s majority 
opinion in Barnette may be the “most eloquent majority opinion in the his- 
tory of the Supreme Court.”** In his opinion in Barnette, Jackson combines 
praise, enumeration, antithesis, asyndeton, eloquence, affirmative modal- 
ity, and the gnomic aspect to elevate the significance of flag salutes as a 
form of speech: 


Causes and nations, political parties, lodges and ecclesiastical groups seek 
to knit the loyalty of their followings to a flag or banner, a color or design. 
The State announces rank, function, and authority through crowns and 
maces, uniforms and black robes; the church speaks through the Cross, 
the Crucifix, the altar and shrine, and clerical raiment....Associated with 
many of these symbols are appropriate gestures of acceptance or respect: a 
salute, a bowed or bared head, a bended knee. A person gets from a symbol 
the meaning he puts into it, and what is one man’s comfort and inspiration 
is another’s jest and scorn.” 


Jackson uses similar features in Barnette to address the futility of coerc- 
ing beliefs, writing that because those who attempt to coerce belief “soon 
find themselves exterminating dissenters,” the effort to compel unity 
“achieves only the unanimity of the graveyard.™ Such features pervade 
his opinion, culminating in a peroration in which Jackson introduces the 
now famous metaphor of a fixed star in our constitutional constellation to 
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describe freedom of belief: “If there is any fixed star in our constitutional 
constellation, it is that no official, high or petty, can prescribe what shall 
be orthodox in politics, nationalism, religion, or other matters of opinion 
or force citizens to confess by word or act their faith therein.” Jackson’s 
fixed star metaphor is quoted at least 256 times in later judicial opinions 
in the United States.” 

Justice Jackson’s opinion in Barnette was promptly quoted and her- 
alded in the popular press. The Christian Century urged that the opinion 
form “part of the ‘American Scriptures, to be memorized and taken to 
heart by every patriot,™ and Time extolled the “ringing polysyllables” in 
which the Court “reaffirmed its faith in the Bill of Rights.’ The opinion is 
significant not only for its form, however, but for its function. It was pub- 
lished during the early years of World War II, and the American framing 
of the war as a global struggle between freedom and tyranny was impli- 
cated in the question presented in the case. Jackson recognized early in the 
opinion that many complained the Bellamy salute which accompanied the 
Pledge of Allegiance was “too much like Hitler’s.” His paean to freedom 
of belief in Barnette spoke to this global background while also specifically 
leveraging it in response to Justice Felix Frankfurter’s majority opinion in 
Gobitis, the case Barnette overruled. 

The exigency created by the Court’s reversal of its precedent in such 
a short time had been exacerbated by Justice Frankfurter’s own paean to 
national unity in Gobitis, which was quoted at length in the preamble of 
the West Virginia flag salute law at issue in Barnette.“ No less eloquently 
than Justice Jackson extolled freedom of belief in Barnette did Frankfurter 
extol the importance of national unity in Gobitis: 


The preciousness of the family relation, the authority and independence 
which give dignity to parenthood, indeed the enjoyment of all freedom, 
presuppose the kind of ordered society which is summarized by our flag. 
A society which is dedicated to the preservation of these ultimate values 
of civilization may in self-protection utilize the educational process for 
inculcating those almost unconscious feelings which bind men together 
in a comprehending loyalty, whatever may be their lesser differences and 
difficulties.“ 


Frankfurter wrote in Gobitis that the ultimate foundation of a free society 
is the “binding tie of cohesive sentiment,” fostered by “all those agencies 
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of the mind and spirit which may serve to gather up the traditions of a 
people, transmit them from generation to generation, and thereby create 
that continuity of a treasured common life which constitutes a civiliza- 
tion.”* In Barnette, Jackson’s opinion may be read as a dueling refrain, or 
poetic agén,” that not only responded to the logic of Frankfurter’s opinion 
in Gobitis but responded to his paean to national unity as well.” Moreover, 
the form of the opinions was not determined by either justice’s personal 
writing style. Both wrote important opinions during their tenure on the 
Court without such eloquent magnifications of their subjects.” 

Judges have written paeans to a wide variety of subjects ranging from 
free speech to the rights of women, the common law, stare decisis, and 
Magna Carta. One court called Chief Justice Earl Warren’s plurality opin- 
ion in Sweezy v. New Hampshire (1957), for example, in which the Court 
held that it was unconstitutional to arrest a professor for refusing to answer 
questions about a lecture he gave, a “paean to academic freedom,”” and 
in Miller v. Board of Public Works (1925) the California Supreme Court 
extolled the importance of the “civic and social value of American homes” 
to support its decision that a zoning ordinance prohibiting the construc- 
tion of a four-family home in a particular area was lawful.” Judicial paeans 
also address more mundane subjects. In Miller v. Clark County (2003), for 
example, the United States Court of Appeals for the Ninth Circuit sur- 
veyed a lengthy history of “judicial literature” from the late nineteenth 
through the mid-twentieth century extolling the virtues of domestic 
dogs to support its decision that an arrest assisted by a police dog did not 
constitute an excessive use of force.*! The Miller court began with Maine 
v. Harriman (1884), in which the court dismissed an indictment for killing 
a dog based on its conclusion that dogs were not domesticated animals but 
ferae naturae, or wild animals. In Harriman, Maine Supreme Court Justice 
John Appleton wrote a dissenting opinion that cited laudatory commen- 
tary on dogs by the Roman poet Virgil, French zoologist George Cuvier, 
and English lexicographer Samuel Johnson, among others, attributing 
civil society itself to the influence of dogs: 


From the time of the pyramids to the present day, from the frozen pole 
to the torrid zone, wherever man has been there has been his dog. Cuvier 
has asserted that the dog was perhaps necessary for the establishment of 
civil society and that a little reflection will convince us that barbarous 
nations owe much of their civilization above the brute to the possession 
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of the dog. He is the friend and companion of his master—accompanying 
him in his walks, his servant, aiding him in his hunting, the playmate of 
his children—an inmate of his house, protecting it against all assailants.” 


Another court devoted 700 words to the praise of dogs despite denying a 
State Department employee’s compensation claim for flying his dog from 
Egypt to the United States, writing among other things that “we have very 
little respect and no affection for anyone who has not at some time in his 
life loved a dog.”** In Miller v. Clark County, the Ninth Circuit quoted these 
passages and many others from a long history of judicial opinions extol- 
ling the intelligence, friendliness, constancy, and loyalty of dogs in “song 
and story.”*” 

What does all of this laudatory discourse have to do with justifying 
judicial decisions? I propose that it has more to do with it than is appar- 
ent at first glance. It reveals important truths about judicial authority and 
opinion writing practices, the relationship between law and rhetoric, and 
rhetoric itself. To better understand the rhetorical strategies that judges 
use in judicial opinion writing to justify their decisions it is worth studying 
epideictic rhetoric, and attention to the use of epideictic in judicial opin- 
ion writing can correspondingly improve our understanding of the form 
and function of epideictic more broadly. The epideictic features of judicial 
opinions sampled above are neither political nor aberrant, I propose, but 
necessary and endemic to judicial discourse and to legal discourse more 
broadly,” along with many other forms of practical discourse.” 

A wide variety of speech forms have been categorized as epideictic, 
including ritual and ceremonial discourse, epic and lyric poetry, philos- 
ophy, and history, as well as sermons, occasional speeches, dedications, 
eulogies, memorials, and similar forms. The conclusion that such forms 
are distinct from judicial discourse originated in the fourth-century 
BCE division of rhetoric into deliberative, judicial, and epideictic speech 
in Aristotle’s Rhetoric. Aristotle concluded that deliberative speeches 
were delivered in legislative assemblies to persuade audiences of actions 
to be taken in the future, judicial speeches were delivered in courts to 
persuade audiences of the propriety or impropriety of past actions, and 
epideictic speeches were delivered on ritual or ceremonial occasions to 
audiences who merely judged the orator’s skill in praising or critiquing 
a subject in the present.®' Paradigmatic examples of epideictic include a 
variety of speeches that populate lists of great oratory, such as Athenian 
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statesman Pericles’s fifth-century BCE funeral oration, presidential inau- 
gural addresses or accompanying forms such as Maya Angelou’s inaugural 
poem “On the Pulse of Morning” or Amanda Gorman’s inaugural poem 
“The Hill We Climb,” the Nobel Prize acceptance speeches of William 
Faulkner or Martin Luther King, Jr., or Malala Yousafzai’s speech on edu- 
cation to the United Nations. 

Beyond describing epideictic as a skillful display of praise, Aristotle 
notes that amplification, or “heightening the effect” of praise to invest a 
subject with dignity or nobility, is the most appropriate topic of argument 
for epideictic speeches. “It is only natural that methods of ‘heightening 
the effect’ should be attached particularly to speeches of praise,” Aristotle 
writes, and although amplification is common to all speeches it is most 
suitable to declamations, “where we take our hero’s actions as admitted 
facts, and our business is simply to invest these with dignity and nobility.”"” 
More a function than a topic, however, amplification is accomplished by 
varied methods in many discursive situations. Kenneth Burke describes 
amplification as the most immutable of traditional rhetorical principles, 
aligned with poetic invention: “As extension, expatiation, the saying of 
something in various ways until it increases in persuasiveness by the sheer 
accumulation, amplification can come to name a purely poetic process of 
development, such systematic exploitation of a theme as we find in lyrics 
built about a refrain.” In contrast to the pragmatic reputation of delibera- 
tive and judicial rhetoric, epideictic is often associated with poetic or lyri- 
cal processes of development. 

From the time that Aristotle conceived of epideictic as a separate 
rhetorical genre it has often been condemned as an inferior or degener- 
ate form of speech that possesses an empty aesthetic appeal, branded as 
“ostentatious artistry” or the playful display of an “oratorical virtuoso,” 
characterized by “dazzling” techniques of “crowd-pleasing razzmatazz,’° 
producing only “ritualistic showpieces,” “hollow bombast,” “gaudy ver- 
bal baubles,” or “vapid flattery, sometimes assuming the aspect of a 
“burlesque.” It is said to address only uncontroversial topics in a dog- 
matic mode, more closely associated with literature and propaganda 
than argument, or as Chaim Perelman and Lucie Olbrechts-Tyteca note, 
the form of speech “most in danger of...becoming rhetoric in the usual 
and pejorative sense of the word.”” Beginning with its association with 
Roman panegyrics—state-sponsored show speeches that lavished praise 
on Roman emperors”—epideictic has been specifically associated with the 
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propaganda of illiberal regimes.” For example, the following excerpt from 
a Four Minute Man speech—public speeches given by volunteers during 
World War I on topics proposed by the United States Committee on Public 
Information—illustrates the form in American war propaganda: 


During all these years the Stars and Stripes have flung to the winds of 
the world the proud message that this was a free country—country of one 
people, one speech, and one social structure, into the fabrication of which 


has been woven the lives of generations of brave men and noble women.”” 


Contemporary studies of propaganda recognize that poetic devices such as 
repetition and parallelism lend themselves to the power of propaganda to 
be detached from its original context and widely disseminated.” 

The relationship between epideictic and propaganda is also apparent 
in Antonio Gramsci’s attribution of the rise of Italian fascism in part to 
what he called the “operatic conception of life,” which he found to arise not 
only out of serial novels and other “mawkish, mellifluous, and whimpery” 
forms of popular literature but out of opera, its “most pestiferous” form, 
and the “collective expressions of oratory and theater.” As representative 
examples of the forms of oratory that cultivated this “operatic taste” char- 
acterized by “‘elevated’ language,” Gramsci particularly notes the influ- 
ence of the funeral oratory marking important deaths which “always draw 
large crowds, often just to hear the speeches,” as well as the oratory of “the 
local magistrate’s court and law-courts,” filled with people who memo- 
rized “the turns of phrase and the solemn words, feed[ing] on them and 
remember|ing] them.”” Epideictic is evident in medieval morality plays, 
agitation trials in early Soviet Russia, and many other literary and rhetori- 
cal forms that promote specific versions of public morality.” 

The association of epideictic with the obfuscating quality of bureau- 
cratic writing and propaganda substantially contributed to the Scientific 
Revolution and Enlightenment’s perception of rhetoric as no more than a 
contamination of the preferred “plain style” of writing which continues to 
dominate prose today.” The association is a chief inspiration for modern 
language policies such as those of the Royal Society of London, founded 
in the seventeenth century to promote the advancement of science, which 
sought to eliminate all “amplification, digressions and swellings of style” 
in favor of a “primitive purity, and shortness,” a “close, naked, natural way 
of speaking; positive expressions; clear senses; a native easiness; bringing 
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all things as near...Mathematical plainness as they can.”” Although in 
the sixteenth century figural discourse was viewed as necessary to give 
discourse “the persuasive aura of aristocracy in an aristocratic society,” 
by the seventeenth century John Locke wrote that “all the artificial and 
figurative application of words eloquence has invented” merely “insinuate 
wrong ideas” and are “perfect cheats,”*' and by the end of the eighteenth 
century Immanuel Kant wrote that rhetoric borrows from poetry only 
what is needed to “win over men’s minds...before they have weighed the 
matter, and to rob their verdict of its freedom,” meriting “no respect what- 
soever.”* In the nineteenth century, John Genung noted that amplification 
was regarded with suspicion, “as if it were merely spreading the thought 
out thin, or putting what is called ‘padding, ” and that “no advice about 
writing is more popular than the advice to “boil it down? ”® In contrast to 
the austere impulse of such modernist exhortations, epideictic expounds 
on its topics with psychagogic intensity.** 

Consistent with this history, the amplification practices that have 
historically been associated with epideictic conflict with the concise and 
plain quality often called for in judicial opinions. A common complaint 
about opinions is their length and extraneous content, giving rise to advice 
such as to avoid lengthy discussions of established principles and to prefer 
“plain words and sentences that communicate rather than befuddle,”® or 
that “deliberate brevity insures lucidity.”*° As Nevin Laib writes, as a result 
of its association with bureaucratic writing and propaganda amplification 
has come to represent an “evil, sophistic, and impersonal system bent on 
suppression of personal freedom and manipulative deception of an inno- 
cent public.” 

I began my study of epideictic in judicial discourse after finding the 
more limited framework of argumentation inadequate to present a com- 
plete picture of legal discourse, even when an argumentation focus is 
expanded to encompass informal logic and epistemic modality. In particu- 
lar, such an exclusive focus on argumentation neglects more performative 
and symbolic dimensions of legal discourse which are particularly apparent 
in its epideictic registers. Although judicial opinions are not the only legal 
discourse containing such registers, they serve as useful artifacts to exam- 
ine the role of epideictic in legal discourse given the important role they 
play in classrooms, law offices, courtrooms, and media representations of 
law, representing records of legal judgments, precedent for future cases, 
and exemplars of legal reasoning." 


Introduction 15 


While standard histories of rhetoric have defined epideictic as a sec- 
ondary, derivative, or inferior form of speech that portends a “decline” 
of rhetoric compared with the practical civic oratory of legislative assem- 
blies and courts, Jeffrey Walker argues that rhetoric itself is “centrally 
and fundamentally an art of epideictic argumentation/persuasion” that 
extends to practical discourse and constitutes a major source of the emer- 
gence of rhetorical knowledge.” According to Walker, Aristotle turned his 
conception of deliberative, judicial, and epideictic rhetoric into “abstract 
universal types,” an “all too tidy” classification scheme that obscured the 
specificity of the genres encompassed by the terms and improperly sought 
to turn them into “a set of timeless paradigms with only an approximate 
correspondence to actual speaking practices.” Other commentators have 
observed that epideictic originally referred to a quality of discourse or an 
entire approach to rhetoric characteristic of the ancient Greek sophists 
rather than to a genre and that it performed important social, cultural, 
and political functions that Aristotle neglected.” The fact that epideictic 
was ubiquitous in ancient Greece is even evident in Aristotle’s own prefer- 
ence for illustrating the points in his Rhetoric using epideictic rather than 
deliberative and judicial sources.” 

As Walker notes, before Aristotle the Greeks distinguished epideictic 
not as a genre but by its function of “suasive “demonstration, display, or 
showing-forth (epideixis) of things, leading its audience...to contempla- 
tion (theéria) and insight and ultimately to the formation of opinions and 
desires on matters of philosophical, social, ethical, and cultural concern.” 
In Greek antiquity, epideictic established and mnemonically sustained the 
“culturally authoritative codes of value and the paradigms of eloquence” 
from which deliberative and judicial rhetoric derived their “‘precedents,... 
language, and...power,” a sort of substratum of all speech. What distin- 
guished epideictic and pragmatic speech, Walker writes, had little to do 
with subject matter, a fact he notes is obscured by the conventional trans- 
lation of the pragmatic genres as “‘deliberative’ and ‘forensic’ or (worse) 
as ‘political’ and ‘legal’ discourse,” and that the distinction is not strictly 
formal. 

Instead, Walker concludes, the division of pragmatic and epideictic dis- 
course in ancient Greece represented different registers that existed along 
a spectrum rather than as a dichotomy. Practical speech existed as a “con- 
tinuation and further evolution of the poetic tradition (and its methods of 
argument) into new stylistic registers” often “punctuated and pervaded by 
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sententious flights of wisdom-invoking eloquence,” which reflected dif- 
fering purposes or functions overlapping or blending in various discourse 
situations.” Other commentators have described isolated praise registers 
as “miniature panegyric,”” or as “mixed or hybrid” structures reflecting 
a “mixed purpose,”” sometimes including only epideictic “elements,””® 
“dimensions,” or “parts or moments,”** or as a “persuasive gesture or 
mode we might locate in any number of discourses,” including judicial dis- 
course.” The recognition that epideictic functions as a register in a wide 
range of rhetorical situations, often appearing only in parts or moments 
of discourse or as a gesture or mode rather than as genre, accounts for 
a wealth of commentary by both ancient and contemporary sources that 
suggests epideictic features have always extended beyond forms such as 
funeral and festival speeches to more pragmatic forms of discourse. 

The related concepts of genre and register refer to the perspective that 
discursive features perform sociocultural functions in response to situa- 
tional variables. To the extent that similar situations recur, in other words, 
so do similar ideas and discursive forms. Along with the concept of style, 
the concepts of genre and register have been used in conflicting ways,'°° 
but a genre approach to discourse generally considers features common 
to an entire type of text such as a eulogy while a register approach consid- 
ers features that regularly occur across many types of texts.'°! Some com- 
mentators have also described hybrid or fused genres. Kathleen Jamieson 
and Jennifer Stromer-Galley, for example, note that a genre may exist as 
a “fusion of elements that may be energized or actualized as a strategic 
response” to unique situations.’ As Mikhail Bakhtin writes, because the 
possibilities of human activity are inexhaustible, linguistic diversity is ulti- 
mately limitless, each sphere of activity containing “an entire repertoire of 
speech genres that differentiate and grow as the particular sphere develops 
and becomes more complex.” Because all situations contain incommen- 
surable elements, inviting or demanding a variation of responses, genres 
are dynamic rather than static.’ This relationship of form and function 
results in what Norman Fairclough calls interdiscursivity, or the “hetero- 
geneity of texts in being constituted by combinations of diverse genres and 
discourses” that constantly transform past discursive practices into the 
present.’ 

Approaching epideictic as a register rather than a genre emphasizes the 
range of epideictic features manifest across genres and the fact that even 
in genres traditionally classified as epideictic its features may only exist 
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in parts or moments of particular texts. Such an approach also explains 
the wealth of sources that have noted the incoherence of the epideictic 
genre from its inception.” As John O’Malley writes, epideictic “often 
transgressed the limits set for it” in the ancient world. The deliberative, 
judicial, and epideictic genres were considerably blurred in both theory 
and practice in ancient Greece and Rome, as praise and blame consti- 
tuted expected and proper elements of both deliberative and judicial dis- 
course.” The fourth-century BCE Greek rhetorical handbook Rhetorica 
ad Alexandrum teaches that deliberative, judicial, and epideictic oratory 
should be employed “both separately, when suitable, and jointly, with a 
combination of their qualities—for though they have very considerable 
differences, yet in their practical application they overlap.” Although 
Aristotle does not consider amplification the primary focus of deliberative 
and judicial oratory, he recognizes that it may play a “subsidiary” role in 
each,” and many ancient Greek sources exemplify the interdiscursivity of 
judicial and epideictic discourse, such as Gorgias of Leontini’s Encomium 
to Helen, Isocrates’s Antidosis, or Demosthenes’s On the Crown, which 
exhibit epideictic features in judicial forms. 

By the late Roman Republic, epideictic was inseparable from other 
rhetorical genres.' The author of the oldest surviving rhetorical hand- 
book in Latin, for example, the first-century BCE Rhetorica ad Herennium, 
states that epideictic is “only seldom employed by itself independently,” but 
instead deliberative and judicial rhetoric often devote “extensive sections... 
to praise or censure.”™! According to Roger Rees, praise was “as much a 
part of free-flowing generic traffic as any other discourse” in ancient Rome 
and “similarly open to innovation and growth.”'” In his Institutio Oratoria, 
Quintilian notes the importance of praise and blame in the practical life of 
Rome. Funeral orations were imposed as a duty on public officeholders or 
magistrates. The praise or blame of a witness in court could “carry weight,” 
and it was a recognized practice to “produce persons to praise the char- 
acter of the accused.”' The practical forms of epideictic required proof, 
and a “semblance of proof” was at times required by speeches “composed 
entirely for display.”!* The Roman speech exercises known as declama- 
tions also used epideictic features to address judicial subjects, and their 
“grandiloquent phraseology” influenced courtroom oratory. 

The significance of epideictic in practical argument has also been rec- 
ognized in contemporary rhetorical studies. Chaim Perelman notes that 
epideictic tends to effect change no less than any of the forms of practical 
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argument," and Perelman and Lucie Olbrechts-Tyteca stress that epide- 
ictic is a “central part of the art of persuasion” from which all practical 
speech arises, functioning to intensify adherence to the values on which 
arguments rest." Jeremy Engels notes that in the Early American Republic 
the lines between deliberative and epideictic rhetoric blurred as “tactics 
typically associated with more ceremonial rhetoric—for instance, the pas- 
sionate denunciation of enemies—were characteristic of rhetoric in more 
deliberative settings.” At times the distinction between epideictic and 
practical argument has been limited only by the immediacy of its effects. 
Perelman and Olbrechts-Tyteca propose that epideictic is distinguishable 
from practical argument only by its temporality, because it creates a dis- 
position to act at a future moment rather than immediately," and Eugene 
Garver similarly writes that epideictic is “less urgent” than deliberative 
and judicial speech but “more lasting.”!”° In the early pages of Perelman 
and Olbrechts-Tyteca’s New Rhetoric, they emphasize that of his three 
rhetorical genres Aristotle’s characterization of epideictic is “particularly 
unsatisfactory.” 

Recently studies have also recognized epideictic features in certain 
forms of legal discourse, such as the design of legal trials, witness testi- 
mony, and the power of legal discourse to secure compliance with legal 
decisions or promote legal values. For example, Mark Osiel aligns the 
decisions of Allied prosecutors after World War II to narrow the scope of 
trials for wartime atrocities to the conduct of officials rather than broader 
power structures with the “pedagogic, ‘epideictic’ mode” of historical writ- 
ing.” Lawrence Rosenfield suggests that the records of modern genocides 
may represent “the most authentic epideictic literature produced by our 
age,” citing Aleksandr Solzhenitsyn’s Gulag Archipelago as an example 
which commemorates “our capacity for life, truth, and human dignity 
even as it disparages the venality” of those responsible for the atrocities 
in Soviet concentration camps. Solzhenitsyn’s work is not simply polemi- 
cal, Rosenfield writes, but “bore witness” to Soviet atrocities.” Similarly, 
Bradford Vivian has noted the epideictic quality of witnessing, writing that 
witnesses to atrocity “ostensibly communicate, with optimum moral if not 
factual authenticity, indubitable lessons in justice applicable to entire com- 
munities,” representing “exceptional and commonplace epideictic agent[s] 
in modern liberal-democratic institutions.”!” 

With regard to the power of legal discourse to secure compliance 
with decisions and promote legal values, Perelman and Olbrechts-Tyteca 
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illustrate their explanation of epideictic with the Greek statesman 
Demosthenes’s effort to not only get Athenians to make legal decisions 
but to convince them, “by every means at his command, to carry out the 
decisions once they were made,” recognizing that “a decree is worthless in 
itself, unless you add to it the willingness to carry out resolutely what you 
have decreed.”!”° Perhaps in contrast to the irrelevance of decrees that are 
not carried out, Eugene Garver argues that although the Emancipation 
Proclamation “freed no slaves,” it nonetheless “proclaimed a new orienta- 
tion of the political community by definitively offering a new set of val- 
ues.”!6 In addition, Garver writes that the Court’s opinion regarding racial 
desegregation of public schools in Brown v. Board of Education (1954) con- 
stituted an “epideictic declaration that equality and antidiscrimination 
are fundamental American constitutional values” which committed the 
Court and the nation to a new constitutional ethos connecting Brown to 
President Lincoln’s Gettysburg Address and later to the Court’s opinion 
in Loving v. Virginia (1967), in which the Court held miscegenation laws 
to be unconstitutional.” Although Brown was premised on the value of 
education to democracy, Garver writes, it created an “ethical surplus” in 
the antidiscrimination principle it embraced which committed the Court 
to desegregation beyond schools.” 

Similarly, Robert Tsai argues that constitutional jurisprudence fosters 
“bonds of fellowship,” legitimizes institutional relationships, and repairs 
“rifts in the political imagination” created by social and political change,'” 
and Colin Starger concludes that Justice Antonin Scalia’s dissenting opin- 
ions in a series of First Amendment cases involving the free speech rights 
of abortion protesters reflect epideictic discourse by promoting an anti- 
abortion perspective in opposition to Roe v. Wade (1973), which tran- 
scended the First Amendment issues in the cases.'*’ Perhaps most broadly, 
Francis Mootz argues that the natural law commonplaces that form our 
general conception of “the Law” serve “an epideictic role as much as a 
forensic or logical one.”!”! 

As noted earlier, not only have scholarly commentators recognized epi- 
deictic features in legal discourse but judges have as well, often using terms 
closely associated with epideictic such as paean, panegyric, encomium, or 
rhapsody to describe judicial opinion writing, brief writing, and legisla- 
tion. In Georgia v. Randolph (2006), for example, Justice Scalia described 
the concurring opinion of Justice John Paul Stevens as a “panegyric.” In 
Randolph, the Court held that a warrantless search by the Georgia police 
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of a married couple’s home was unconstitutional because it was based on 
the consent of only one spouse while the other refused consent. In a con- 
curring opinion, Stevens wrote that the case illustrated the limits of an 
originalist interpretation of the Constitution because even the most ardent 
originalist must “recognize the relevance of changes in our society.” Citing 
the common law castle doctrine which protects a person’s home against 
intrusion, Stevens acknowledged that in the eighteenth century the con- 
sent of a husband alone would have been enough for the police to search 
a couple’s home given the differences between the property rights of hus- 
band and wife at the time. He argued that the history of the doctrine was 
not dispositive in 2006, however, because “it is now clear, as a matter of 
constitutional law, that the male and the female are equal partners,” nei- 
ther one “a master possessing the power to override the other’s constitu- 
tional right to deny entry to their castle.”!” 

Justice Scalia responded to Justice Stevens’s critique of originalism in 
a dissenting opinion, writing that Stevens’s “panegyric to the equal rights 
of women” did not support the conclusion that “the spouse who refuses 
consent should be the winner of the contest.” Although the term panegy- 
ric is relatively archaic, other judges have used the term to refer to judicial 
panegyrics to free speech,'* the marketplace of ideas,'* freedom of the 
press,'** liberty,” the right of privacy and personal security," the com- 
mon law and Magna Carta,’ the jury trial,“ stare decisis,“ anonymous 
political discourse,” arbitrator impartiality,’ the polygraph, and reli- 
gion, among other subjects. In an opinion describing the “extravagant 
panegyric” to the jury system found in many judicial opinions, one court 
noted that some opinions have “even found evidence of its sacred character 
in Holy Writ, pointing with reverential awe to the twelve apostles, twelve 
tribes, twelve stones, etc.”"*° 

The term panegyric occurs in at least eighty-one judicial opinions 
issued by federal and state courts in the United States, both to refer to 
a judge’s own opinion writing practices and to those of his or her col- 
leagues, in positive, negative, and strictly descriptive senses.'” Judges have 
also described judicial opinion writing with related terms such as paean,’ 
encomium, rhapsody,'® eulogy,'' or trumpet.’ One court compared 
judicial panegyrics with eulogies and taps—the ceremonial bugle call 
played at military funerals—to describe judicial precedent, holding that it 
is better to sacrifice safety than freedom: “Panegyrics to ‘essential liberty’ 
from those who, in the comfort of their judicial chambers, do not face the 
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dangers of the streets are of little comfort to those who all too often have 
to listen to eulogies and taps for those killed trying to protect society from 
the lawless.” 

In addition to judicial opinions, epideictic registers are found in consti- 
tutions, legislation, pleadings, oral arguments and briefs, the examination 
of witnesses at trial, and other forms of legal discourse. Beyond the refer- 
ences cited above in which judges describe judicial opinions with terms 
such as paean, panegyric, encomium, or rhapsody, for example, judges have 
referred to legislation and appellate briefs in such terms. Judge Eugene 
Strassburger of the Superior Court of Pennsylvania, for example, called 
the Pennsylvania Right to Farm Act “a paean to agribusiness,”'* and in 
Justice Samuel Alito’s dissenting opinion in the United States Supreme 
Court’s consideration of the Stolen Valor Act which criminalized lying 
about receiving military decorations, Alito wrote that “Respondent’s brief 
features a veritable paean to lying.”'* Judicial opinions are the most gener- 
ally read form of legal discourse, however, and the most significant form 
read by legal experts, offering a voluminous and accessible corpus that 
illustrates the epideictic features of legal discourse not only in the argu- 
ments presented by lawmakers, parties, and witnesses, but in the develop- 
ment of the law itself. 

This book’s focus on judicial opinion writing in fundamental rights 
jurisprudence is intended to illustrate dimensions of legal discourse largely 
neglected in contemporary studies of judicial opinions rather than to be 
exhaustive. I first identified a set of prevalent registral features of epide- 
ictic by reviewing rhetorical artifacts that have been traditionally catego- 
rized as epideictic and classical and contemporary scholarly commentary 
on epideictic in rhetorical studies. After identifying such features, which 
encompass situation, form, and function, I reviewed state and federal judi- 
cial opinions considered important or influential to determine whether 
they possessed convergences of the epideictic features that I identified. 
I also searched case law databases for references to specific features of epi- 
deictic in judicial opinions, such as references to judicial praise, figures of 
speech and arrangement, eloquence, and maxims, and for descriptions of 
opinions using terms closely associated with epideictic such as paean, pan- 
egyric, encomium, rhapsody, and eulogy, looking not only for the isolated 
presence of such features but for their convergence with others. Although 
I discovered many examples of epideictic registers beyond those considered 
here, they appeared prominently in fundamental rights jurisprudence. 
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By focusing on a discrete doctrinal area of law, I am also able to demon- 
strate epideictic’s intertextual power in opinion writing and the central 
gestures that often emerge out of it, such as the Court’s repeated use of 
paramologia, or strategic concession, in its free speech jurisprudence, or 
the prevalence of chiasmus in the Court’s early religion cases. 

In Chapter 1, “Judicial and Epideictic Rhetoric: A False Division,” 
I develop a register theory of epideictic through an analysis of discourse 
traditionally classified as epideictic and classical and contemporary com- 
mentary on epideictic. I argue that the situations of epideictic are proto- 
typically those in which social relationships begin, end, or in which an 
exigency arises to threaten social unity, and among its more pervasive 
features are praise, amplification devices, eloquence, the gnomic aspect, 
affirmative modality, and nonverbal elements of the occasions on which 
epideictic discourse is delivered, such as the date, time, location, venue, the 
speaker and their attire, all of which respond to potential division by sub- 
suming the individual agency of speaker and audience within a collective 
perspective so unifying that it often leads to descriptions of the experience 
in mystical terms. Drawing on speech act theory and Chaim Perelman and 
Lucie Olbrechts-Tyteca’s concept of the ways in which arguments interact 
by convergence to augment each other, I conclude that successful epideic- 
tic preserves and restores social unity through dense performative conver- 
gences of many of the registral features identified to magnify the value of 
subjects beyond the perceptual capacities of participants.!*” 

In Chapters 2 through 4, I illustrate the convergence of these registral 
features in three bodies of the United States Supreme Court’s fundamental 
rights jurisprudence. In Chapter 2, “Freedom of Speech, Paramologia, and 
the Flag,” I examine the epideictic registers in the United States Supreme 
Court’s jurisprudence regarding the First Amendment’s Free Speech 
Clause, first in the Court’s opinions regarding the constitutionality of 
compulsory flag salutes in Minersville School District v. Gobitis (1940) and 
West Virginia State Board of Education v. Barnette (1943), and then in the 
opinions of Justices William Brennan, Anthony Kennedy, and William 
Rehnquist regarding prosecutions for desecration of the American flag in 
Texas v. Johnson (1989). I argue that these cases reveal the central role that 
the figure of paramologia, or strategic concession, played in the Court’s 
thought regarding freedom of speech, acknowledging and lamenting the 
dangers of free speech while amplifying its benefits by contrast. I also 
critique Justice Frankfurter’s use of epideictic in the flag salute cases as 
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a failure to accurately apprehend the nation’s beliefs, desires, and ethical 
commitments on the issue and the efficacy of Justice Rehnquist’s infamous 
opinion extolling the flag’s place in American history. 

In Chapter 3, “Keeping Government Out of Religion and Vice Versa,” 
I examine the epideictic registers in the Court’s early Religion Clause juris- 
prudence regarding the relationship between religion and public schools, 
focusing on Everson v. Board of Education (1947), McCollum v. Board of 
Education (1948), and Lemon v. Kurtzman (1971). I pay particular attention 
to the intertextual role played by Madison’s Remonstrance and Memorial 
in the epideictic registers of Everson and McCollum as majority, concur- 
ring, and dissenting justices quote and interpret Madison’s Remonstrance 
in their opinions. Attending to this dimension of the Court’s epideictic 
registers in its early Religion Clause jurisprudence reveals the central role 
that the figure of chiasmus plays in the Court’s thought regarding the 
Religion Clauses. A chiasmatic relationship is prevalently expressed both 
in Madison’s thought and in the Court’s early Religion Clause jurispru- 
dence, and I argue that the prevalence of this figure serves to interpret the 
wall of separation between church and state as a more indeterminate, flex- 
ible, or unstable relationship than traditional interpretations reflect and 
one that ultimately ended in irresolution. 

In Chapter 4, “Storms, Shadows, and Privacy,” I examine the epide- 
ictic registers in the Court’s privacy jurisprudence as the right of privacy 
was found to inhere in the penumbras of the Bill of Rights and in the lib- 
erty protected by the Due Process Clause of the Fourteenth Amendment, 
proceeding by means of an analysis of Justice Anthony Kennedy’s major- 
ity opinion in Obergefell and a genealogy of the leading cases on which 
he relied, particularly Lawrence v. Texas (2003), Griswold v. Connecticut 
(1965), Loving v. Virginia (1967), and related cases. I argue that Chief 
Justice John Marshall’s immortal constitution metaphor, which viewed the 
Constitution as a vessel designed to weather “storms and tempests,” and 
Justice William Douglas’s metaphor of “emanations” of the Bill of Rights 
which form “penumbras,” serve as important foundations of the Court’s 
privacy jurisprudence, functioning as central figurations in epideictic reg- 
isters that amplify the basis of judicial authority to recognize rights such as 
privacy that are not explicitly enumerated in the Constitution. The often 
expansive intertextual power of epideictic registers is at its height in the 
Court’s privacy cases, I argue, as the Court’s affective commitments to the 
relationship between liberty and privacy accrue and take on new meanings 
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across a wide range of subjects from searches and seizures to wiretapping, 
contraceptive use, sexual relations, and marriage. I argue that this juris- 
prudence and the metaphors on which it relied magnified the value of 
figurative reasoning itself to a sublime level as a premise of the Court’s 
interpretive authority. 

In the conclusion, “Truth Has No Bones,” I compare Justice Antonin 
Scalia’s criticism of epideictic when it appeared in the writing of other jus- 
tices with his own uses of epideictic and those of the Roberts Court. I illus- 
trate how the conflict of belief, desire, and ethical commitment between 
originalism and living constitutionalism which supported the opposing 
positions on abortion in Dobbs v. Jackson Women’s Health Organization 
(2022) is particularly evident in the epideictic registers of its opinions, and 
I assess the implications of the register theory of epideictic considered in 
the book for identifying, predicting, critiquing, and producing epideictic, 
as well as the limits of the theory. I discuss the importance of recogniz- 
ing that the divide between judicial and epideictic discourse existed in the 
classical rhetorical tradition and is not a modern development, and I argue 
for a “humanist jurisprudence” or “rhetorical jurisprudence” that recog- 
nizes the role of temporality in judicial discourse. Contrary to the perspec- 
tive that the more “rhapsodical strains” of judicial opinion writing reflect 
only an inferior, degenerate, and empty form of speech, I propose that 
such writing often reflects moments when judges acknowledge the limits 
of their power and seek to exercise their authority ethically and rhetori- 
cally by addressing the consequences of their decisions and seeking public 
acceptance rather than relying on power alone, not as an anomaly or a cor- 
ruption of disciplined legal reasoning but as necessary and endemic to it. 


CHAPTER 1 


Judicial and Epideictic 
Rhetoric: A False Division 


Legal discourse is antirhetorical, or so we are told. It relies on reduction 
and certainty in order to resolve disputes with finality. It promotes, as 
Sanford Levinson writes, “the one right (or best) answer to questions and 
the one true (or best) meaning of texts.” It disciplines rather than cul- 
tivates speech. According to Levinson, lawyers and judges tend to adopt 
an overconfident tone, dismissing opposing views as “without merit,” and 
they rarely characterize a question as “exceedingly close” with “much to be 
said on both...sides.”* Peter Goodrich writes that the foundational texts 
of the English common law are motivated by the figure of antirrhesis, a 
denunciation of others as outsiders, heretics, or iconoclasts.* Legal dis- 
course aims to obtain a judgment predicated on proof “beyond the course 
of doubt,” he writes, a form that depends on dismissal and repression, “a 
refusal to listen, a void or absence of speech in which the other is charac- 
terized not simply as without jurisdiction but as mendacious, demanding, 
inconsistent and without credibility or right.” Those who challenge the 
law are viewed not merely as wrong, Goodrich writes, but as “sacrilegious, 
unnatural and irrational if not explicitly insane.” 

According to Robert Ferguson, the driving impulses of judicial opin- 
ions include a controlling voice in which “the goal of judgment is to sub- 
sume difference in explanation and decision,”® an interrogative mode 
guided by questions only asked “with an answer already firmly in mind,”’ 
and a declarative tone that “resists mystery, complexity, revelation, and 
even exploration” in favor of “hyperbole, certitude, assertion, simplifica- 
tion, and abstraction.”* These impulses combine to form what Ferguson 
calls a “rhetoric of inevitability” which presents decisions as predeter- 
mined.’ Similarly, Eugene Garver writes that although judges may struggle 
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with doubts regarding more than one rational decision in a case, “when 
it comes time to write an opinion, each judge writes as though his or her 
decision is ineluctable, necessary, and inevitable.” It is evident from these 
and other commentators that, much like scientific discourse, legal dis- 
course promotes an image of itself as a hermetic domain unaffected by 
rhetorical considerations." 

The antirhetorical quality that is believed to characterize legal dis- 
course today has often been contrasted with the close relationship believed 
to have existed between rhetoric and law in the classical rhetorical tradi- 
tion of ancient Greece and Rome, the influence of which extended through 
European history to the Middle Ages and the Renaissance." The devel- 
opment of rhetorical knowledge in ancient Greece reputedly began in 
response to the rise of property litigation, the emergence of written judicial 
opinions and legal doctrines such as equity have been attributed to the 
proliferation of rhetorical training in ancient Rome, and modern rules of 
evidence and procedure are in part codifications of principles that first 
arose in the classical rhetorical tradition.” The rhetorical handbooks of the 
classical tradition included prescriptive instruction in legal advocacy, and 
the highest lesson of the series of prose composition exercises known as 
progymnasmata which emerged from the tradition and on which classical 
rhetorical theory often reflected was an exercise in which a student spoke 
for and against a proposed law. As Chaim Perelman notes, “in Greece, 
Rome, the Middle Ages and the Modern Era legal development went hand 
in hand with rhetorical development.” During the Renaissance the legal 
career was particularly instrumental in reviving rhetorical study, and a 
legal career has always been a destination for those who have pursued a 
rhetorical education." 

The perceived disparity between contemporary and classical perspec- 
tives on the relationship between law and rhetoric has prompted many to 
lament the divide between the fields today. Legal historian David Cairns 
writes that no history of modern legal advocacy has been written nor has 
anyone considered it in the depth that Aristotle or Quintilian did the legal 
oratory of ancient Greece and Rome,” and Michael Frost concludes that 
the classical rhetorical tradition is an “unequaled source” of wisdom on 
legal advocacy, “the most coherent and experience-based discussion of 
legal reasoning, analytical methods, and argumentative strategies ever 
devised.”'* According to Frost, contemporary approaches to legal discourse 
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lack “the breadth, depth or tone of...classical sources,” with their attention 
to philosophy, poetics, and politics.’ 

The contemporary divide between law and rhetoric has been variously 
attributed to the decline of the Roman Republic, the professionalization of 
law and legal apprenticeship that began with the rise of law schools in the 
late Middle Ages, the codification of rhetorical principles in modern rules 
of evidence and procedure which have rendered their separate study unnec- 
essary, and the effect of the Scientific Revolution and Enlightenment’s 
insistence that invention be exclusively governed by deductive logic and 
the scientific method rather than included in the study of rhetoric.” In 
the sixteenth century, the pedagogical reformer Peter Ramus directed 
that invention along with arrangement and memory be eliminated from 
rhetorical studies entirely and assigned exclusively to philosophy, leav- 
ing rhetorical studies only the study of style appended separately from 
the development of content, and even limiting rhetorical studies of style 
to consideration of tropes and figures—mostly tropes—while etymology 
and syntax were separately assigned to grammatical studies.” The Ramist 
approach to rhetoric reduced rhetoric, in other words, to an ornamental 
role more than, in Walter Ong’s assessment, “any other rhetoric ever has.”” 
The modern elimination of invention from rhetorical studies beginning 
with Ramus has diminished the study of the rhetorical dimensions of 
knowledge not only in law but in every discipline, a development further 
compounded by René Descartes’s rationalism and the modern language 
policies of Francis Bacon and the Royal Society of London which rejected 
rhetoric along with all other humanistic knowledge in the pursuit of an 
exclusively scientific model of invention.” 

The relationship between law and rhetoric today is often explained, in 
other words, as a drift away from an original unity. According to Ronald 
Matlon, despite an originally close relationship between law and rhetoric, 
“the road traveled has been a rocky one,” and Michael Frost subtitled his 
book on classical legal rhetoric A Lost Heritage.” Although over the past 
half century many commentators have begun to question the antirhetori- 
cal portrait of contemporary legal discourse—including those who pur- 
sued the “jurisprudential turn” in argument theory led by philosophers 
Chaim Perelman and Stephen Toulmin to prefer a juridical model of argu- 
ment over a strictly logical one**—the story of the relationship between 
law and rhetoric has generally been one of growing alienation. As a result, 
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rhetorical studies have borne the burden of proving their relevance to legal 
discourse.” 

While the historical forces to which the contemporary divide between 
law and rhetoric have been attributed have undoubtedly shaped the divide 
in the ways commentators have noted, representations of an original unity 
between law and rhetoric in the classical tradition are also overstated and 
appear to suffer from a certain nostalgia that fails to recognize divisions 
between the fields of law and rhetoric in the classical tradition as well as in 
contemporary thought. It is unclear whether Aristotle, Quintilian, or any 
other classical rhetorician considered legal discourse all that deeply either. 
They seldom wrote about particular legal cases or historical contingencies 
in great depth, and they largely limited their study of legal discourse to its 
eristic dimension, the pragmatic consideration of how lawyers succeed or 
fail to secure the outcomes they desire in legal cases. Sources of division 
between law and rhetoric are evident in many classical sources on law and 
rhetoric, suggesting a more perennial and fraught relationship than his- 
torical drift alone explains. 

One of the most important classical sources of the division between law 
and rhetoric is Aristotle’s effort to separate judicial and epideictic speech 
in his Rhetoric, an example of a broader perspective in the ancient world 
that at times viewed judicial discourse as beyond the scope of rhetoric at 
all. The first-century Epicurean philosopher Philodemus, for example, 
concluded that Epicureanism not only rejected the view that epideictic— 
which he equated with sophistic amplification practices—belonged to a 
single genre of rhetoric, but he concluded that it constituted the entire 
realm of rhetoric to the exclusion of deliberative and judicial discourse.’ 
The distinction continues to appear in contemporary sources. Walter 
Berns, for example, writes that “it is not clear that there is a proper place 
for rhetoric in the judiciary, even at the highest level,” although it is neces- 
sary for judicial rhetoric “to strengthen, or “fortify, the popular attach- 
ment to the Constitution, or, to cause it to be venerated by the people.”” 

Previous commentators have noted that Aristotle’s division of rheto- 
ric into deliberative, judicial, and epideictic genres sought to discipline 
the epideictic rhetorical practices of the ancient Greek sophists,*° but it is 
important to understand that the division concomitantly sought to dis- 
cipline judicial rhetoric as well and what that disciplinary effort suggests 
about attitudes toward legal discourse in ancient Greece. In the open- 
ing pages of his Rhetoric, after arguing that rhetoric is an art that can 
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be treated systematically, Aristotle complains that the authors of rhetori- 
cal treatises preferred the “accessory” and “non-essential” topics of emo- 
tional rather than logical modes of persuasion. According to Aristotle, 
the logical modes of persuasion are the “only true constituents of the art” 
of rhetoric, particularly the enthymeme, which he calls “the substance 
of rhetorical persuasion.” Although enthymemes existed as a category of 
rhetorical activity before his Rhetoric, Aristotle conceives of enthymemes 
as “rhetorical syllogisms” because they adhere to logic in the same man- 
ner as logical syllogisms, distinguished only by the fact that enthymemes 
address contingent issues or rely on tacit premises, as “conclusions that 
state what is merely usual or possible must be drawn from premises that 
do the same.””! 

For Aristotle, the enthymeme, then, is a counterpart (antistrophos) of 
strictly logical reasoning because “the true and the approximately true are 
apprehended by the same faculty,” and “the man who makes a good guess 
at truth is likely to make a good guess at probabilities.”*? Enthymemes 
are particularly suitable to judicial discourse, he writes, because “it is our 
doubts about past events that most admit of arguments showing why a 
thing must have happened or proving that it did happen.” Much as 
Stephen Toulmin introduced epistemic modality into argument theory 
in the twentieth century by recognizing the role that backing, warrants, 
and qualifiers play in argument, Aristotle introduced modality into rhe- 
torical theory in the ancient world by recognizing the value of contingent 
reasoning. 

Despite Aristotle’s recognition of contingent reasoning, however, he 
distinguishes emotional and logical modes of persuasion in the opening 
pages of his Rhetoric by critiquing the advice provided for legal advocates 
in the rhetorical handbooks of the era. Specifically, Aristotle positions 
his Rhetoric as a response to the focus of such handbooks on methods of 
arousing prejudice, pity, anger, and other emotions, which he concludes 
are improper because they have “nothing to do with the essential facts” 
of a case but are purely personal appeals to a judge. It is wrong for a liti- 
gant to “pervert” the judge by “moving him to anger or envy or pity,” 
Aristotle argues. Instead, a litigant has “nothing to do but to show that the 
alleged fact is or is not so, that it has or has not happened.” A judge should 
ignore pleas from a litigant regarding whether a thing is important or just, 
Aristotle writes, deciding such matters for himself to the extent that their 
value is not already defined by the legislature. In addition, legislatures 
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should allow judges “to decide as few things as possible.”** Because leg- 
islators consider “wider issues” and vote in their own self-interest rather 
than as bystanders, Aristotle concludes that deliberative rhetoric is less 
susceptible than judicial rhetoric to exploitation by unscrupulous rhetori- 
cal practices.” For Aristotle, as Eugene Garver explains, “we all have a 
stake in getting the answers right” in deliberative rhetoric,” but in judicial 
rhetoric the speaker must “create the motivation” by making people take 
arguments “personally and morally.”*’ For Aristotle, appealing to a judge 
in this way should be strictly limited.’ 

In contrast to his recognition of contingent reasoning or at least qual- 
ifying that recognition, Aristotle also announces early in his Rhetoric a 
general preference for the prospective and general decision-making of 
legislatures to the retrospective and casuistical reasoning of judges, citing 
the particularism of judicial reasoning as the “weightiest reason of all” 
for preferring legislative authority.” This preference also subordinates 
Aristotle’s development of the concept of equity, or situational principles 
of justice that serve to correct the generality of legislation, to legislative 
decision-making, and he commends strict procedures to regulate the 
narrow scope of authority that legislatures give judges. He even writes that 
if the rigorous rules for trials in “well-governed” states such as those in the 
Council of Areopagus were applied everywhere, the writers of rhetorical 
treatises would “have nothing to say.”! The Council of Areopagus con- 
sisted of former consuls with jurisdiction over intentional homicide and 
sacrilege cases, observed severe procedures that included ritual oaths per- 
formed over animal sacrifices and exclusionary practices directed at emo- 
tional or irrelevant pleading, and conducted its own inquiries into cases 
as a basis for independently challenging pleadings and evidence presented 
by the parties.“ By contrast, popular jury courts had larger audiences and 
permitted the sort of emotional appeals excluded by the Areopagus.“ 

Considering Aristotle’s admonitions against legal advocacy in the 
introductory pages of his Rhetoric in their entirety, it may not be surpris- 
ing that in Cicero’s first-century BCE dialogue De Oratore the interlocu- 
tor Antonius remarks that Aristotle “disdained” (despiciebat) rhetoric.* 
For Aristotle, the epideictic function of shaping beliefs, desires, and ethi- 
cal commitments on matters of philosophical, social, ethical, or cultural 
concern is entirely improper in legal advocacy. Instead, he promotes a 
narrow and mechanical function of factfinding for judges with the con- 
sequences of such findings strictly determined by the legislature. The 
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introductory paragraphs of Aristotle’s Rhetoric, in other words, all but 
prefigure Shakespeare’s famous line, “The first thing we do, let’s kill all 
the lawyers.” 

A closer examination of Aristotle’s approach to the enthymeme and of 
the enthymeme’s pre-Aristotelian history, however, reveals a more affec- 
tive, epideictic dimension to Aristotle’s logical modes of persuasion than 
is suggested by his tripartite division of genres and his condemnation of 
moving judges “to anger or envy or pity.” Despite Aristotle’s early contrast 
between emotional appeals and the enthymeme as a logical mode of per- 
suasion, for example, he writes later in his Rhetoric that speeches relying on 
enthymemes “excite the louder applause” than those that rely on examples, 
suggesting that enthymemes possessed emotional potency.” More impor- 
tantly, he betrays recognition of a close connection between enthymemes 
and epideictic by recognizing that maxims (gnomoi)—defined as general 
statements about practical courses of conduct—constitute the premises 
and conclusions of enthymemes.** An enthymeme is “a syllogism dealing 
with...practical subjects,” Aristotle writes, and he provides the following 
enthymeme from Euripides’s tragedy Medea as an example: 


Never should any man whose wits are sound 

Have his sons taught more wisdom than their fellows 
It makes them idle; and therewith they earn 

Ill-will and jealousy throughout the city. 


Aristotle similarly notes, again citing Euripides, that the maxim there is 
no man among us all is free forms an enthymeme when combined with the 
maxim for all are slaves of money or chance. He also includes among his 
examples the maxims chiefest of blessings is health for a man, no love is true 
save that which loves forever, and mortal creatures ought to cherish mortal, 
not immortal thoughts.” 

Although Aristotle concludes that such declarations of general princi- 
ples are only appropriate for speakers with experience in their subjects, he 
notes that they invest speech with moral character and can arouse strong 
emotion. “Even hackneyed and commonplace maxims” are effective if 
they suit a speaker’s purpose, because everyone loves to hear the opin- 
ions they hold about particular cases expressed as general truths. On the 
other hand, Aristotle recognizes that maxims can be used agonistically to 
advance a dispute. “When working up feelings of horror and indignation” 
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in an audience it is useful to declare something to be universal when it is 
not, he writes, and speakers should not avoid maxims that contradict com- 
monly accepted knowledge, such as the maxims know thyself or nothing in 
excess. The use of maxims to contradict such commonly accepted knowl- 
edge can raise an audience’s opinion of the speaker’s character “or convey 
an effect of strong emotion.” As an example, Aristotle writes it will raise 
an audience’s estimation of a speaker for the speaker to say “we ought not 
to follow the saying that bids us treat our friends as future enemies: much 
better to treat our enemies as future friends,” an enthymeme combining 
the gnomic aspect with the figure of chiasmus, or specifically antimetab- 
ole. If accepted by an audience, such declarations of moral principle reveal 
the speaker as a person of good moral character.*° As Lawrence Rosenfield 
and Thomas Mader note, enthymemes also give pleasure because “their 
maxim-like injunctions come to the audience as dramatic revelations.”* 
The relationship between enthymemes and the gnomic aspect reveals 
a close connection between Aristotle’s conception of the enthymeme, the 
sophistic background of his Rhetoric, and epideictic rhetoric, contradict- 
ing any clean separation of judicial and epideictic discourse into sepa- 
rate genres. According to Jeffrey Walker, the civic speeches in Homer’s 
works of the seventh or eighth centuries BCE are “punctuated with sen- 
tentious, gnomic sayings that invoke general truths or premises,” which 
probably constitute “poetic formulae derived from traditional epideictic 
registers.” Skillful speakers seamlessly wove such material together with 
“original, pragmatic utterance” that applied to the case at hand.” In the 
eighth century BCE, the Greek poet Hesiod described the eloquence of the 
wise prince (basileus) in civic forums using the term epea (words, tales, 
songs, or sayings) rather than logos (word, speech, discourse) or onoma 
(name, utterance). Several commentators have suggested that Hesiod’s 
use of the word epea may signify the oral-formulaic phrases of epos, the 
“winged words” of gods and bards or verses or rhythmic formulae which, 
Walker writes, constitute “the entire range of cultural lore an oral society 
cultivates, disseminates, and preserves in rhythmic discourse,” including 
“discursive and/or catalogic representations of knowledge and belief— 
genealogies, hymns, prayers, curses, proverbs, instructions, ‘scientific’ or 
technical information, ethical exhortation, praise and blame, and so on.”™ 
According to Walker, the cultural lore encoded in epea generally 
included “the customary laws or ‘precedents, the themistas, on which 
the civic rhetoric of the basileus is grounded.” For the wise prince to 
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be persuasive in civic forums he had to be able to “recall, interpret, and 
apply to the question at issue the memorious lore” encoded in epos and 
to “compose his own speech in rhythmic phrases and formulae, senten- 
tious language resembling traditional epea, as he carries off the mind of 
the fractious crowd on the stream of his ‘honeyed’ discourse.” Epideictic 
not only rehearses such conventional codes of value and meaning, Walker 
notes, but can “work to challenge or transform conventional beliefs” by 
shaping “the fundamental grounds, the ‘deep’ commitments and presup- 
positions, that will underlie and ultimately determine decision and debate 
in particular pragmatic forums.”°° 

Although Aristotle emphasized the logical function of enthymemes 
when he appropriated the term from Isocrates and other sophists, the 
numerous enthymematic topics he lists in his Rhetoric almost exclu- 
sively reflect various antitheses which serve to amplify subjects.” Before 
Aristotle’s reconceptualization of the enthymeme, Walker writes, the term 
generally referred to “heartfelt reasoning,” the related adjective enthymios 
meant “taken to heart,” and enthymemes were often used in epideictic 
speeches.** The term enthymeme was not used as a term of art before the 
fourth century BCE,” and pre-Aristotelean conceptions were as impor- 
tant as the Aristotelean conception of the enthymeme to later writers.° 
The enthymeme was a commonly occurring discursive practice, in other 
words, like the amplifying figures it often employed.® Walker explains 
that Aristotle’s conception of the enthymeme presupposes a long sophistic 
tradition in which it was approached either as a general quasi-syllogistic 
discursive figure or procedure combining intuitive inference with affec- 
tive force and passionate response,” or more technically a “turn or ‘cap’” 
in argumentation that exploited “a cluster of emotively resonant, value- 
laden representations and systems of oppositions” made present through 
amplification devices such as figures and rhythm to produce a “passional 
identification” with a stance. 

In both pre-Aristotelian and Aristotelian rhetoric, the enthymeme 
possessed a powerfully affective dimension closely intertwined with the 
performative amplification of subjects characteristic of epideictic, and, 
accordingly, Aristotle’s emphasis on the enthymeme as “the substance of 
rhetorical persuasion” substantially qualifies his contrast between those 
who used enthymemes and those who sought to move judges to “anger or 
envy or pity”® as less of a contrast between logic and emotion than a partic- 
ular approach to their relationship.*° Moreover, Aristotle’s emphasis on the 
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enthymeme as most suitable to judicial discourse specifically casts doubt 
on his division of judicial and epideictic discourse into separate genres.” 
In sum, Aristotle’s effort to discipline epideictic and separate it from judi- 
cial discourse conflicts with his own emphasis on the enthymeme, and 
may be read as a sort of whistling in the dark which arose from a fear of 
sophistic amplification practices. 

The separation of judicial and epideictic discourse into separate genres 
arose concomitantly with the belief in the classical world that the prov- 
ince of rhetoric should be limited to case-specific questions, or hypotheses, 
while theses, or general questions, should be the domain of philosophy. 
In the classical world no less than today, legal and rhetorical reasoning 
have both been associated if not equated with the case-specific reasoning 
of equity and casuistry. Like Aristotle’s definition of the equitable person 
as “no stickler for his rights in a bad sense but [one who] tends to take 
less than his share though he has the law on his side,” the legal concept 
of equity refers to the power granted to a judge to apply broad principles 
of fairness in order to “mitigate the harshness of strict application of a 
statute, or to allocate property or responsibility according to the facts of 
the individual case.”® For this reason, Chaim Perelman refers to equity as 
“the crutch of justice.”” Principles of equity empower a court to consider 
the particularity of cases in order to mitigate the unforeseeable effects of 
general rules. The practice of appealing to equity against the rigid applica- 
tion of laws was commonly taught in the schools of the Roman Republic 
and rewarded by Roman judges,” and George Kennedy has suggested that 
Roman rhetoric may have supported the “relaxation of rigid interpreta- 
tion of word in favor of intent” which epitomized Roman equity.” Since its 
development in Roman law, the legal concept of equity has been so closely 
associated with rhetoric that the two are sometimes synonymous.” 

The connection between equity and the facts of particular cases closely 
parallels casuistry, a case-based method of resolving moral conflicts by 
analogical reasoning from precedents arranged according to their prox- 
imity to paradigmatic cases. In The Abuse of Casuistry, Albert Jonsen and 
Stephen Toulmin compare casuists to “Supreme Court justices who eschew 
obiter dicta and refuse to present opinions going beyond the facts of the 
immediate case.” Separately, Toulmin proposes that we understand the 
historical development of philosophical concepts in the same manner as 
“common-law historians have characterized the historical development 
of legal concepts,” citing Justice Oliver Wendell Holmes’s The Common 
Law and Edward Levi’s An Introduction to Legal Reasoning.” Jonsen and 
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Toulmin link casuistry to the Aristotelian tradition of practical reasoning, 
contrasting deductive reasoning with a rhetorical perspective that reasons 
not from “single chains of unbreakable deductions” but by “accumulat- 
ing many parallel, complementary considerations.””° Due to this contrast, 
casuistry like equity is often simply equated with rhetorical reasoning.” 
In an 1839 essay, Thomas De Quincey defends casuistry’s particularism 
as a practical necessity despite its frequent ill-treatment by rule-bound 
moralists, and he specifically aligns it with legal advocacy by defining a 
casuist as 


a kind of lawyer or special pleader in morals, such as those who, in London, 
are known as Old Bailey practitioners, called in to manage desperate 
cases—to suggest all available advantages—to raise doubts or distinctions 
where simple morality saw no room for either—and generally to teach the 
art, in nautical phrase, of sailing as near the wind as possible, without fear 
of absolutely foundering.” 


“The name, the word casuistry, may be evaded,” De Quincey writes, “but 
the thing cannot; nor is it evaded in our daily conversations.”” 

As intuitive as the connection of lawyers and cases may be, the casuisti- 
cal dimension of legal reasoning provides only one side of a common topic 
of legal discourse regarding the relationship between particular facts and 
broader truths. In Cicero’s early rhetorical treatise De Inventione, he ridi- 
cules the Stoic philosopher Hermagoras for including within the purview 
of rhetoricians not only those “special questions” that pertain to specific 
people, places, or things, but such “general questions” as “Is there any good 
except honor?” Another favorite example of such general questions in the 
classical world was “Is marriage good?”® According to the young Cicero, 
it was “the height of folly to assign to an orator as if they were trifles these 
subjects in which we know that the sublime genius of the philosophers 
have spent so much labor.”*! 

In his more mature writing on rhetoric, however, Cicero famously 
reversed his view that special questions belonged to rhetoric and general 
questions to philosophy, as reflected in the following comment of the 
interlocutor Crassus in Cicero’s De Oratore, written in the form of a dia- 
logue between accomplished Roman trial lawyers: 


The most ornate speeches are those which take the widest range and 
which turn aside from the particular matter in dispute to engage in an 
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explanation of the meaning of the general issue, so as to enable the audi- 
ence to base their verdict in regard to the particular parties and charges 
and actions in question on a knowledge of the nature and character of the 
matter as a whole.” 


Cicero rejected the entire approach to rhetoric in his earlier treatise De 
Inventione as nothing more than a “long string of precepts. ..which slipped 
out of the notebooks of my boyhood,” unworthy of his later age and expe- 
rience “gained from the numerous and grave causes in which I have been 
engaged.” While De Inventione elaborated the technical precepts of 
Roman scholastic rhetoric,“ after a lifetime of experience as a legal and 
political orator—including his election to the offices of quaestor, aedile, 
praetor, and consul—Cicero expressed contempt for such scholastic rheto- 
ric and instead claimed that the ideal orator must pursue a broad educa- 
tion not only in philosophy but in “all the liberal arts.”* 

The broad education that Cicero recommended in his later work would 
enable the orator to “argue every question on both sides, and bring out 
on every topic whatever points can be deemed plausible,” much as the 
interlocutors of De Oratore themselves agree to argue every question on 
both sides.** In this way, Cicero sought to join rhetoric and philosophy, 
hypotheses and theses, in a single approach to rhetoric characterized by a 
“discrimination of perspectives and the differentiation of frames of refer- 
ence.”*” In De Oratore, the participants in the dialogue virtually lampoon 
the formulaic approach of De Inventione and similar handbooks prevalent 
in Rome at the time, but for reasons that differ markedly from Aristotle’s 
critique of rhetorical handbooks.** Antonius complains that the precept- 
taught youth were “redolent rather of the training-school and its suppling- 
oil than of our political hurly-burly and of the Bar,”* and he warns that 
the “requirements of a pitched battle are not those of a sham fight or our 
own training-ground,’”’ and Crassus remarks that if his audience is con- 
tent with the rules drawn up by the writers of rhetorical handbooks, “you 
are making the orator abandon a vast, immeasurable plain and confine 
himself to quite a narrow circle.”*' Unlike Aristotle’s rejection of rhetorical 
handbooks on legal advocacy for their focus on methods of arousing preju- 
dice, pity, anger, and other emotions—which have “nothing to do with the 
essential facts” of a case but are merely personal appeals to a judge”**—the 
interlocutors of Cicero’s De Oratore reject handbooks only for being nar- 
rowly formulaic. 
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Cicero’s critique of the formulaic precepts found in such handbooks is 
closely related to his inclusion of theses, or general questions, within the 
purview of orators and his belief in the unity of rhetoric and philosophy. 
Early in the prologue to the first book of De Oratore, Cicero contrasts his 
own view that eloquence depends on “the trained skill of highly educated 
men” to his brother Quintus’s view that eloquence must be “separated 
from the refinements of learning and made to depend on a sort of natural 
talent and on practice,”*’ views occupied by Crassus and Antonius, respec- 
tively, in the dialogue of De Oratore.” Crassus argues that the ideal orator 
requires “profound insight into the characters of men, and the whole range 
of human nature, and those motives whereby our souls are spurred on or 
turned back,” knowledge previously considered to be the exclusive prov- 
ince of philosophers.” Accordingly, an orator may be expected to know “of 
the immortal gods, of dutifulness, harmony, or friendship, of the rights 
shared by citizens, by men in general, and by nations, of fair-dealing, mod- 
eration or greatness of soul, or virtue of any and every kind.” 

It is obvious whether a speaker in the courts and assemblies has 
“merely floundered about in this declamatory business,” Crassus argues, 
“or whether, before approaching his task of oratory, he has been trained in 
all the liberal arts,””’ and he criticizes orators who “flit around the Courts, 
to loiter about the Bench and judgment-seats of the praetors” without even 
knowing the common law, when rights are debated concerning “long user, 
guardianship, clanship, relationship through males, alluvial accessions, 
the formation of islands, obligations, sales, party-walls, ancient lights, 
rain-drop from the eaves, the revocation or establishment of wills.”°* He 
describes the statesmen of old as men consulted not only on points of law 
but about “marrying off a daughter, buying a farm, tilling their estates, and 
in short every sort of liability or business,” both religious and secular.” 
The overarching argument of De Oratore seeks to emphasize the value for 
an orator of a broad education compared to the “rigid formulism of con- 
temporary handbooks.”'!” 

According to Antonius, the division of general and special questions 
is even “ludicrous,” because all specific cases turn on general questions: 


Indeed, even where the question is one of pure fact, such as ‘Did Publius 
Decius take moneys unlawfully?’ the evidence for prosecution and defense 
alike must have reference to general terms and essential qualities: to con- 
vict of extravagance you must refer to profusion; of covetousness, to greed; 
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of sedition, to turbulent and wicked members of the community; to prove 
that the defendant’s accusers are many, you must deal with witnesses in 
the mass: and conversely all the evidence for the defense will have to turn 
away from the particular occasion and individual to general conceptions 


of circumstances and kinds.'! 


In his Orator, Cicero clarifies the relationship between theses and hypothe- 
ses by noting that “no one can discuss great and varied subjects in a copious 
and elegant style without philosophy,’ and he clarifies the relationship 
between theses and arguing both sides of a case: 


To be able to use these the orator—not an ordinary one, but this outstand- 
ing orator—always removes the discussion, if he can, from particular 
times and persons, because the discussion can be made broader about a 
class than about an individual, so that whatever is proved about the class 
must necessarily be true of the individual. Such an inquiry, removed from 
particular times and persons to a discussion of a general topic, is called 
[thesis]. Aristotle trained young men in this, not for the philosophical 
manner of subtle discussion, but for the fluent style of the rhetorician, so 
that they might be able to uphold either side of the question [in utramque 
partem] in copious and elegant language.'” 


As Thomas Sloane notes, Cicero’s philosophical point always rested in part 
on the premise that “it’s folly to argue an hypothesis,...without giving some 
thought to the thesis, to argue a specific matter without considering the 
general belief or value or even fact which encompasses it.”!* 

This premise was also evident in Cicero’s practice of recording and cir- 
culating his oral arguments in writing for posterity. According to Richard 
Enos, Cicero used the publication of his oral arguments, which he edited 
before and after their delivery, as an opportunity to “make a larger social 
statement, one that transcended the particulars of the case.” Cicero’s 
legal debates would thereby “elevate the argument to higher levels than 
the fine points of jurisprudence,” and “tend to transcend petty debates and 
stress more captivating social issues.” Jeffrey Walker explains that the 
thesis introduced “strategies of argument (and additional topics) by which 
one might, for example, argue about what ‘tyranny’ is, what the definition 
includes and implies, whether it is bad, or whether it should be opposed,” 
and thereby amplifies and intensifies general premises grounded in the 
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“deep communal beliefs and emotions of the audience.” The ideal orator 
imagined in Cicero’s De Oratore, Walker writes, “looks remarkably like 
a sophist...whose major sources of emotive eloquence and power derive 
from epideictic registers: from poetry, from philosophic dialogue and dia- 
lectic, from history, from panegyric.” Theodor Burgess also notes that 
the classical rhetorical practice of arguing both sides of a case “has natu- 
rally a strong epideictic tendency.” Both Aristotle’s exclusion of epide- 
ictic from judicial discourse and the classical belief that theses, or general 
questions—often the subject of maxims—were not the province of legal 
orators reveal a long-standing effort to discipline legal discourse in the 
classical rhetorical tradition which persists in contemporary attitudes to 
the relationship between law and rhetoric. 

For purposes of considering the epideictic features of judicial opin- 
ions in the following chapters, the remainder of this chapter develops a 
register theory of epideictic through an analysis of discourse traditionally 
classified as epideictic and classical and contemporary commentary on 
epideictic, illustrated with examples from legal discourse. I argue that the 
situations of epideictic are prototypically those in which social relation- 
ships begin, end, or in which an exigency arises to threaten social unity, 
and among its more pervasive features are praise, amplification devices, 
eloquence, the gnomic aspect, affirmative modality, and nonverbal ele- 
ments of the occasions on which epideictic discourse is delivered, such 
as the date, time, location, venue, and the speaker and their attire, all of 
which respond to potential division by subsuming the individual agency 
of speaker and audience within a collective perspective so unifying that it 
often leads to descriptions of the experience in mystical terms. Drawing 
on speech act theory and Chaim Perelman and Lucie Olbrechts-Tyteca’s 
concept of the ways in which arguments interact by convergence to aug- 
ment each other, I conclude that epideictic preserves and restores social 
unity through dense performative convergences of the registral features 
identified to magnify the value of subjects beyond the perceptual capaci- 
ties of participants.” 


Epideictic Situations 


A register of communication is a functional variety of symbolic activ- 
ity organized as a model of communicative conduct to suit a particular 
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situation and purpose, such as the formal register often used in legal pro- 
ceedings, which is typically impersonal, tends to use more complete sen- 
tences and complex lexical, morphological, and syntactic features absent 
in everyday conversation, refers to people and places by their official titles 
and full or last names, and is largely devoid of slang, sarcasm, and humor.'” 
Although registral analyses often focus on the lexical, morphological, or 
syntactic features of speech and are often predominantly linguistic, com- 
munication registers also include nonlinguistic signs such as gestures and 
situational features such as the relationship between the participants, the 
channels and modes of communications, the circumstances in which they 
take place, and their purpose.'” 

The social practices encompassed by registers are more complex than 
can be explained by lexical, morphological, or syntactic features alone." 
Registers are also continuously undergoing development—dynamic and 
portable routines or repertoires that presuppose situations, identities, and 
values.'" Registers emerge through the interrelationship of situational 
features, formal features, and functions, the situational features being the 
most basic. Rather than merely identifying unique formal features of lan- 
guage, a register analysis considers the distribution of particularly per- 
vasive communicative features of specific situations,''’’ and registers are 
identified by different levels of generality or specificity. As Douglas Biber 
and Susan Conrad note, “there is no one correct level on which to iden- 
tify a register,” but registral features can be identified for general registers 
such as public speaking or academic prose or for specific registers such as 
Presbyterian sermons, botany textbooks, or sociological research articles. 
The course of a registral inquiry may also begin by identifying a general 
register before proceeding to more specific registers over time." This 
chapter identifies general registral features of epideictic, recognizing that 
additional features or subregisters may be identified with further study. 

The situations in which epideictic discourse arises represent the 
beginnings or ends of social relationships, particularly occasions when 
such beginnings or endings are memorialized or moments when they are 
called into question. Chaim Perelman and Lucie Olbrechts-Iyteca write 
that epideictic seeks to “increase the intensity of adherence” to specific 
values when they conflict with other values." Similarly, Celeste Condit 
writes that epideictic helps to define a community in terms of its core val- 
ues and beliefs “when some event, person, group, or object is confusing or 
troubling,” ™’ and Gray Matthews notes that if epideictic has traditionally 
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been viewed as a form of inspirational discourse it is important to examine 
what creates the need for inspiration.” As Lloyd Bitzer conceives rhetori- 
cal situations, discourse responds to exigencies created by people, events, 
objects, and relations “which can be completely or partially removed if dis- 
course, introduced into the situation, can so constrain human decision or 
action as to bring about the significant modification” of the exigency.’ 
An exigency, according to Bitzer, is an “imperfection marked by urgency,” 
a “defect, an obstacle, something waiting to be done, a thing which is other 
than it should be,” and exigencies are rhetorical when they can be modi- 
fied or assisted by discourse.'”! 

Based on Bitzer’s premise that rhetorical situations arise from exigen- 
cies provoking discursive responses and Condit’s claim that epideictic 
fosters community in response to confusing or troubling events, James 
Jasinski proposes that epideictic addresses “communal exigencies” that 
threaten social unity, particularly problems that cannot be resolved by 
policy changes. Even a holiday or wedding toast, the profession of thanks 
at a Thanksgiving dinner, or a child thanking a parent for support in diffi- 
cult times, Jasinski writes, are “variations on traditional epideictic themes 
that help to maintain a community,” and this function is equally served by 
many leaders in public and private life. “A corporation, a university com- 
munity, a congregation, or a nation,” Jasinski writes, “are sustained or held 
together by this...discursive practice.’ In speeches that mark social or 
institutional change, for example, such as those of weddings, commence- 
ments, inaugurals, or coronations, Condit concludes that an audience 
“seeks an understanding of the value of what has been completed and a 
hint at how they might judge what is to come.”!* The same may be said of 
speeches that mark the end of relationships, such as eulogies or consola- 
tion speeches, farewell speeches, or the sendoff hymns to the gods on their 
departure listed among epideictic speeches by the third-century CE Greek 
rhetorician Menander of Laodicea.” 

Like many other epideictic occasions, legal decisions inaugurate 
changes that threaten social unity, often with broad social consequences. 
Gerald Wetlaufer writes that in judicial opinions on “politically sensitive” 
topics such as racial discrimination, the scope of the First Amendment, the 
American flag, the death penalty, and rights regarding privacy, abortion, 
and sexuality, judges are at times “attentive to a range of persuasive pos- 
sibilities” broader than the traditionally antirhetorical features of judicial 
opinions, abandoning syllogisms and writing with “a passion that sounds 
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more like the rhetoric of politics.” He dismisses such rhetoric as that 
of politics rather than law, merely an additional means by which major- 
ity opinions seek “popular assent to a potentially unpopular decision” and 
by which dissents seek popular support for legal change.'*° Courts make 
unpopular decisions on a much wider array of topics than Wetlaufer iden- 
tifies, however, and opinions such as Justice Robert Jackson’s opinion in 
West Virginia State Board of Education v. Barnette (1943) address decisions 
that are largely popular.'”” 

What distinguishes opinion writing in which judges abandon their 
typical syllogistic mode of writing to attend to a broader range of per- 
suasive possibilities and write more passionately on topics such as the 
American flag, racial discrimination, and privacy is that decisions in such 
cases often inaugurate social or institutional change in much the same way 
as arrivals, commencements, coronations, and other situations inaugurate 
change, calling for similar inaugural discourse. It is not unpopularity, but 
change, that prompts such writing. In such situations, judicial opinion 
writing often responds not only to those who disapprove of the decisions 
but also to those who approve of them, addressing the inauguration of 
change itself. 


Praise 


The feature most closely associated with epideictic from its earliest emer- 
gence as a rhetorical genre is praise, particularly lexical content overtly 
praising a subject. In Laurent Pernot’s Epideictic Rhetoric: Questioning the 
Stakes of Ancient Praise, he largely approaches epideictic as a discourse of 
praise,” and J. Richard Chase criticizes modern commentary that classi- 
fies discourse as epideictic without the presence of overt praise or blame. 
According to Chase, to indiscriminately describe either performative dis- 
course or all discourse that is not deliberative or judicial as epideictic with- 
out praise or blame lacks any foundation in the rhetorical tradition.'” In 
Aristotle’s Rhetoric, he identifies the function of praising or critiquing a 
subject as the distinguishing feature of epideictic, subordinating all other 
considerations to that of establishing a subject’s nobility. He describes 
the varieties of nobility as the common topics of epideictic along with 
methods of “heightening the effect” of praise by, for example, describing 
a subject as superlative, unique, or prior. Such heightening methods are 
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most appropriate to epideictic, he concludes, because in epideictic facts are 
not contested but only invested with nobility.’ 

Praise and blame are also identified as the distinguishing features of 
epideictic by Anaximenes in his fourth-century BCE rhetorical handbook 
Rhetorica ad Alexandrum,” by both the author of the first-century CE rhe- 
torical handbook Rhetorica ad Herennium and Cicero in his first-century 
CE De Inventione,'* and by Menander of Laodicea in his third-century CE 
analysis of epideictic speeches.'** The prose composition exercises known 
as progymnasmata, which were mentioned as early as the Rhetorica ad 
Alexandrum and flourished between the first and eleventh centuries CE, 
included an exercise in encomium which taught students to write about 
good qualities belonging to the gods, people, animals, plants, cities, moun- 
tains, and rivers, as well as about the good qualities of concepts such as 
justice. It also included an exercise in invective which taught students to 
write about their bad qualities.’ 

The most common lexical or morphological dimensions of praise are 
terms of comparative superiority such as more, better, higher, preferable, 
or transcendent, or related terms such as essential, critical, or funda- 
mental, indicating a subject’s centrality in contrast to ancillary subjects. 
The same effect can be created with intensifiers such as very or exceed- 
ingly. In Lawrence v. Texas (2003), for example, Justice Anthony Kennedy 
wrote that “when sexuality finds overt expression in intimate conduct 
with another person, the conduct can be but one element in a personal 
bond that is more enduring.”!”® Praise is indicated by describing subjects 
with superlatives such as best, first, last, ultimate, or paramount, or with 
adjectives and adverbs modified by most, as in Justice Felix Frankfurter’s 
comment in Minersville School District v. Gobitis (1940) that “the ulti- 
mate foundation of a free society is the binding tie of cohesive senti- 
ment.”!*” Subjects can be praised as unique with terms such as unique, 
original, distinctive, singular, alone, or only, or as anterior with terms 
such as prior, old, time-honored, ancient, or as having stood the “test of 
time.” Among the more conspicuous commonplaces of ancient Greek 
funeral orations was the praise of Athenians as autochthonous, and in 
encomium, Laurent Pernot notes, “the prestige of seniority is mentioned 
often.” In Obergefell v. Hodges (2015), Kennedy described marriage as 
“one of civilization’s oldest institutions.”'*° Subjects can also be praised 
using terms such as total, complete, perfect, consummate, exhaustive, or 
thorough. 
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These and similar lexical and morphological items are pervasive fea- 
tures of epideictic,™ but the same function is served by terms that merely 
attribute to a subject qualities an audience considers positive. Among 
praiseworthy qualities, for example, the author of the fourth-century BCE 
Rhetorica ad Alexandrum includes the just, lawful, expedient, noble, pleas- 
ant, and ease of accomplishment, citing the “unwritten custom” of human- 
ity for basic principles of justice such as honoring one’s parents, benefiting 
friends, and repaying favors, because “these and similar rules are not 
enjoined on men by written laws but are observed by unwritten custom 
and universal practice.” The author also lists strength, beauty, health, 
wealth, peace, and friendship among desirable qualities.'** Similarly, 
Aristotle lists justice, courage, temperance, magnificence, magnanimity, 
liberality, gentleness, prudence, and wisdom among the common topics 
of epideictic.!® John O’Malley notes of the sermons delivered in the papal 
court of the Renaissance that if a sermon announced that it was dealing 
with “God’s facta, opera, gesta, magnalia, or beneficia,” it was “inevitably 
leading into epideictic.”"* Not only can generally approbative or laudatory 
terms such as great, excellent, or wonderful be used to magnify value, but 
metaphorical uses of terms such as saint can as well. 

Praise can also be conferred metonymically by praising the positive 
qualities of a subject’s origins, education, or associations, or by praising a 
subject for qualities near to the ones they actually possess. In Menander’s 
third-century CE analysis of epideictic speeches, for example, he treats as 
separate speech topics how to praise cities, how to praise a city for its ori- 
gin, and how to praise cities for their activities.“ Aristotle refers to topics 
of indirect praise such as good birth or education as “accessories,” subordi- 
nate to the subject’s own accomplishments, but notes that when we praise 
or blame something we must assume qualities closely aligned with those 
actually possessed to be identical with them, so that “the cautious man 
is cold-blooded and treacherous, and...the stupid man is an honest fel- 
low or the thick-skinned man a good-tempered one.” In addition, Aristotle 
writes, we can always idealize a subject by “drawing on the virtues akin to 
his actual qualities,” so that “we may say that the passionate and excited 
man is ‘outspoken’ or that the arrogant man is ‘superb’ or ‘impressive,’” 
and extreme cases will possess corresponding qualities so that “rashness 
will be called courage, and extravagance generosity.” 

Despite the pervasiveness of praise in epideictic, Celeste Condit notes 
that using its presence as a criterion for classifying discourse as epideictic 
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is unsatisfying because all discourse contains praise, and given the variety 
of forms that praise takes, its pervasiveness in a particular type of speech 
is not a useful measure.'** Perhaps most importantly, because praise is as 
much a function as a form of discourse, to insist on it being lexically appar- 
ent is artificial. Laurent Pernot notes that praise was only one possible con- 
tent of ancient Greek epideixis,® and despite J. Richard Chase’s insistence 
on the presence of praise or blame to classify epideictic he recognizes that 
before Aristotle’s Rhetoric praise and blame were “called just that” rather 
than distinguishing a genre. Lawrence Rosenfield argues that instead 
of praise and blame, epideictic’s fundamental function is acknowledg- 
ment and disparagement, “the recognition of what is (goodness, grace, 
intrinsic excellence) or the refusal to so recognize in a moment of social 
inspiration.”!*' He contrasts acknowledgment with extravagant praise, but 
nonetheless describes the experience of epideictic as a celebratory one of 
witnessing reality with “appreciative” or “loving” attention.’ When value 
inheres in a subject, he writes, “it ‘cries out’ for recognition and remains 
recognition-demanding regardless of any praise heaped on it.” 

It is also important that Aristotle identifies epideictic with ceremonial 
“display” and an orator’s “skill” in praising or blaming a subject, which has 
led many commentators to associate epideictic with theatrical display.’ 
Chase concludes that after Aristotle the display element of epideictic held 
a secondary function in rhetorical treatises and had largely disappeared as 
a distinguishing feature of epideictic by the time of the Roman Empire.’ 
In Quintilian’s first-century CE Institutio Oratoria, however, Quintilian 
questions the classification of epideictic by gesturing to a variety of speech 
acts that are not neatly encompassed by Aristotle’s separation of genres: 


Indeed if we place the task of praise and denunciation in the third division, 
on what kind of oratory are we to consider ourselves to be employed when 
we complain, console, pacify, excite, terrify, encourage, instruct, explain 
obscurities, narrate, plead for mercy, thank, congratulate, reproach, abuse, 
describe, command, retract, express our desires and opinions, to mention 
no other of the many possibilities?!*° 


John Austin’s speech act theory developed the idea that language contains 
a performative as well as representational function, because the sole pur- 
pose of linguistic utterances is not only “to ‘describe’ some state of affairs, 
or to ‘state some fact’...either truly or falsely,” but to perform actions such 
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as questioning, commanding, wishing, or conceding.” Some have found 
Austin’s term performative to be essentially synonymous with rhetoric 
because it captures a common focus of rhetoric on language as gesture.'* 

In Walter Beale’s discussion of epideictic, he synthesizes praise and 
display along with modern perspectives on epideictic by drawing on 
Austin’s speech act theory to define epideictic as a “unified act of rhetori- 
cal discourse which does not merely say, argue, or allege something about 
the world of social action,” but “constitutes...a significant social action in 
itself.” While recognizing that language’s performative and representa- 
tional functions exist simultaneously, Beale claims that in situations con- 
ventionally associated with epideictic the audience’s attention is “typically 
drawn” to the performative function of speech, “the communal or histori- 
cal significance of the speech itself.”!°° To console or thank is also, in a 
sense, to confer praise. Epideictic features an honorific performance that 
magnifies the value of its subject, and the presence of lexical and mor- 
phological praise is a pervasive but neither necessary nor sufficient feature 
of the register, only sharing an honorific function in common with other 
features. 


Amplification Devices 


As previously noted, Aristotle finds amplification, or “heightening the 
effect” of praise to invest a subject with dignity or nobility, to be the topic 
of argumentation most appropriate to epideictic.'* It is possible to magnify 
the value of a subject indirectly by using patterns of arrangement known 
as figures of thought such as repetition or antithesis, which develop or 
amplify a theme, and through syntactic amplification devices known as 
figures of speech. These devices are a pervasive feature of epideictic, often 
converging with other features to serve a common function. In Longinus’s 
first-century CE rhetorical treatise On the Sublime, although Longinus 
subordinates amplification to the sublime, he defines amplification as “the 
accumulation of all the small points and incidental topics bearing on the 
subject matter; it adds substance and strength to the argument by dwell- 
ing on it.” He explains the effect as that which follows “when the mat- 
ters under discussion or the points of an argument allow of many pauses 
and many fresh starts from section to section, and the grand phrases 
come rolling out one after another with increasing effect,” prefiguring 
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Kenneth Burke’s description of amplification as a poetic or lyrical process 
of development by “extension, expatiation, the saying of something in var- 
ious ways until it increases in persuasiveness by the sheer accumulation.”'* 

Epideictic has often been associated with a prevalence of figures, as it is 
described by Theodor Burgess as “expansive and exuberant in style, full of 
antithesis, rhetorical question, asyndeton, extravagant statement.”!® In the 
classical rhetorical tradition, epideictic was sometimes called “Asianic,” a 
term derived from ethnic stereotypes of Asian luxury, effeminacy, and 
extravagance. The term was used to characterize any highly figured or 
artificial style of prose featuring balanced clauses, conspicuous rhythms, 
repetition, poetic diction, and figurality as a vulgar, bombastic, theatrical, 
and luxurious form of rhetoric.’ Longinus states that although ampli- 
fication can take many forms, it is usually accomplished “either by the 
rhetorical development of a commonplace, or by exaggeration, whether 
facts or arguments are to be stressed, or by the building up of actions or 
emotions.”'” 

As Chaim Perelman and Lucie Olbrechts-Tyteca note, the simplest 
methods of amplification depend on repetition, such as the figure of 
anaphora, in which the same word or phrase is repeated at the beginning 
of successive clauses or sentences.'** The opposite figure, epistrophe, which 
repeats the same word or phrase at the end of successive passages, has 
similar effects, along with mesodiplosis, which repeats the same word or 
phrase in the middle of successive passages, and mesarchia, which repeats 
the same word or words at the beginning and in the middle of successive 
passages. Other common figures of repetition include anadiplosis, which 
repeats the end of a clause or sentence at the beginning of the next; chias- 
mus or antimetabole, in which items are repeated in transposed order in 
successive passages; polysyndeton, in which unnecessary conjunctions are 
added, or hyperbole. From the classical tradition through the Renaissance, 
rhetorical treatises were at times obsessed with cataloging such figures, 
culminating in Erasmus’s sixteenth-century Copia: Foundations of the 
Abundant Style.'® A list of figures referenced in this book can be found in 
the Glossary of Figures. 

The use of figures is not limited to style, but they can also be found 
in patterns of arrangement on the discourse level in what are often called 
figures of thought to distinguish them from figures of speech. Perelman 
and Olbrechts-Tyteca note, for example, that exergasia, by which a single 
idea is repeated in different forms, “conveys presence by using a form that 
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suggests progressive correction,” and is similar to correctio or epexegesis, 
a form in which one expression is explained or interpreted by another “not 
so much for purposes of clarification as to increase the feeling of pres- 
ence.”!”° Stylistically, President Lincoln exemplified exergasia or epexegesis 
in the Gettysburg Address when he stated that “we cannot dedicate, we 
cannot consecrate, we cannot hallow this ground,” combining anaphora 
with a substantive repetition of meaning in alternative forms.'” 

In the following passages of Chief Justice Warren Burger’s majority 
opinion in United States v. Nixon (1974), Burger combines praise and exer- 
gasia on the discourse level: 


The need to develop all relevant facts in the adversary system is both 
fundamental and comprehensive. The ends of criminal justice would be 
defeated if judgments were to be founded on a partial or speculative pre- 
sentation of the facts. The very integrity of the judicial system and public 
confidence in the system depend on full disclosure of all the facts, within 
the framework of the rules of evidence. To ensure that justice is done, it is 
imperative to the function of courts that compulsory process be available 
for the production of evidence needed either by the prosecution or by the 


defense.!” 


Similar patterns of arrangement include accumulation, which Longinus 
associates most closely with amplification, and enumeration, which 
Perelman and Olbrechts-Tyteca note is often nearly indistinguishable from 
accumulation.’ As John Genung notes, because figures can be used both 
stylistically and on the discourse level, “invention and style are equally 
concerned” in amplification.” 

According to Perelman and Olbrechts-Tyteca, when a figure of thought 
or speech changes an audience’s perspective it is considered argumentative 
and its use normal, but if it fails to secure the “adherence” of the audience it 
will be considered mere ornamentation. “It can excite admiration, but this 
will be on the aesthetic plane, or in recognition of the speaker’s original- 
ity.” This commentary addresses a centuries-old dismissal of figurality 
as a merely ornamental feature of language divorced from content which 
Perelman and Olbrechts-Tyteca attribute to the “tendency of rhetoricians 
to restrict their study to problems of style and expression.”'” As previ- 
ously discussed, this tendency emerged with the rise of critical approaches 
to rhetoric in the early modern era developed by reformers such as Peter 
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Ramus and René Descartes who sought to separate style from invention, 
culminating in language policies such as those of the Royal Society of 
London which sought to eliminate all “amplification, digressions and swell- 
ings of style” in favor of a plain style of writing.” According to Perelman 
and Olbrechts-Tyteca, this modern bias against figures is revealed in the 
fact that when a figure is “detached from its context and pigeonholed,” or 
when form is attended to more than substance, “it is almost necessarily 
perceived under its least argumentative aspect.” In less conspicuous uses, 
however, this bias can be avoided: “party dresses are in order in certain 
surroundings, and do not attract attention.”!”* 

This observation neglects the fact that in epideictic discourse figures 
are often displayed conspicuously as part of an honorific performance but 
remain inseparable from the content or function of the discursive act. In 
Jeanne Fahnestock’s study of rhetorical figures in science, she notes that 
the “tight focus on metaphor in science studies, like the fixation on met- 
aphor and allied tropes in textual studies,” has removed attention from 
figures of speech despite the fact that the figures come from the same tra- 
dition that produced metaphor.’” Although modern thought has often 
condemned tropes and figures as misleading because they appeal to the 
senses rather than reason and metaphor transfers and transforms mean- 
ing in a manner that frustrates logical precision,'*° Fahnestock notes that 
contemporary commentary on metaphor typically indicates confidence 
that it provides “a window on a fundamental, generative cognitive pro- 
cess.”'§! Like Perelman and Olbrechts-Tyteca’s conclusion that figures are 
not merely stylistic but argumentative, Fahnestock concludes that figures 
of thought “belong in the pragmatic or situational and functional dimen- 
sion of language.”'** The functional significance of figures reveals them 
as “vehicles of impressiveness or vividness or force,” conveying both “the 
speaker’s point and the degree of intensity or conviction behind it,” rather 
than embellishments or as the mere expression of emotion.’* 

Figures are not merely expressive, Fahnestock notes, but are found as 
often in philosophy and science as in poetry.'™* In contrast to mere orna- 
mentation or artistic expression, she writes, figures are more or less “con- 
stitutive or iconic,”!® forming a “verbal summary that epitomizes a line 
of reasoning,” a “condensed or even diagram-like rendering of the rela- 
tionship among a set of terms, a relationship that constitutes the argu- 
ment and that could be expressed at greater length.” Although figures 
may be either expanded or condensed, a figured or plain style cannot be 
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translated into verbosity or concision but reflects only a method of ampli- 
fying or muting material.'*’ In contrast to Perelman and Olbrechts-Tyteca, 
Fahnestock’s recognition of the fact that figures combine the cognitive and 
affective dimensions of language, through which the intensity or convic- 
tion of a claim is communicated, explains how even the most conspicuous 
figures function in argumentation. This function of figures is particularly 
important in epideictic, in which the proclamation of belief, desire, or 
ethical commitment forms a central purpose. In epideictic, even the most 
conspicuous forms fuse with content in honorific performances. 


Eloquence 


The third-century CE rhetorician Pseudo-Dionysius of Halicarnassus 
writes that in panegyric speeches it is proper for a speaker to grace the fes- 
tival with oratory much like “athletes grace the festival with their physical 
strength, as do those who are servants of the Muses and Apollo with their 
musical performances,” composing an artful speech “so that it may avoid 
being merely ordinary.” He advises against using a uniform style instead 
of a “varied and mixed” style, “treating some subjects with simplicity, 
some with Isocratean antithesis and balancing of clauses, and others in 
an elevated style.”!* As Elaine Fantham notes, eloquence is “something 
more than mere style, and should not be limited to the embellishments 
of figures of speech or thought; instead, it may entail sophisticated think- 
ing in simple language.” Similarly, classical authors approved a variety 
of styles appropriate to epideictic, from an elegant style characterized by 
parallelism, a politically charged and contentious style, a majestic style, a 
simple or gentle style, and a display of virtuosity." The second-century CE 
rhetorician Hermogenes, for example, writes that “Solemnity can be used 
alone” to constitute panegyric, or “Simplicity or Sweetness or Purity or a 
carefully wrought style” can be used, among other styles.'"* Eloquence is 
also a pervasive feature of epideictic, the aesthetic quality of which serves 
an honorific function independent of figurality, although they are often 
combined.’ 

Perelman and Olbrechts-Tyteca attribute the fact that epideictic 
has often been more closely connected with literature and poetics than 
argument—or with the “libretto of a cantata”’**—to the fact that from the 
time of Aristotle rhetoricians “confused the concept of the beautiful, as 
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the object of the speech (which was, besides, equivalent to the concept of 
‘good’) with the aesthetic value of the speech itself.” Accordingly, Perelman 
and Olbrechts-Tyteca emphasize epideictic’s capacity to intensify adher- 
ence to the premises on which arguments rest in contrast to the beauty 
of speech itself, which they relegate to a peripheral role in epideictic.!° 
Similar to their conclusion that figures are perceived as mere embellish- 
ment when divorced from content, they note that a speaker with a reputa- 
tion for eloquence may be vulnerable to the charge of “pretence, artifice, 
a contrived means to an end.” As a result, they appear to accept the idea 
that rhetoric is a deftly conceived artifice. 

In contrast to the mistrust of eloquence that Perelman and Olbrechts- 
Tyteca apply to epideictic, Elaine Fantham writes that eloquence is 
“undoubtedly most necessary and least suspect” in epideictic.'°” The mis- 
trust of eloquence that Perelman and Olbrechts-Tyteca betray in their 
approach to epideictic neglects its situational efficacy as well as how even 
conspicuously beautified speech converges with other features of epide- 
ictic to performatively honor a subject and is inconsistent with modern 
commentary that finds eloquence to exclude artificiality by definition. 
Elsewhere Perelman and Olbrechts-Tyteca recognize that in epideictic 
more than in any other type of oratory a speaker must not only possess 
a unique stature in the community but “be skillful in...presentation” if 
they are not “to appear ridiculous.” In epideictic situations, eloquence 
is not perceived as contrived but is expected, much like “athletes grace 
the festival with their physical strength,” to return to Pseudo-Dionysius of 
Halicarnassus’s analogy.’ 

In modern commentary, eloquence has been defined not only as beau- 
tiful but also as copious and fitting thought, providing new perspectives 
that enlarge an audience’s understanding both on the world and itself. In 
other words, for speech to be eloquent its form must be suited to its func- 
tion and situation which in epideictic includes an honorific performance. 
In Celeste Condit’s approach to epideictic, she includes eloquence among 
its functions, defining it as a “combination of truth, beauty and power 
in human speech” which allows us to “stretch our capacities and identi- 
ties in the human quest for improvement.” Through eloquence, Condit 
claims, epideictic speakers are able to display “broad humane capacities” 
and audiences are allowed to “stretch their daily experiences into mean- 
ings more grand, sweet, noble, or delightful.” Ralph Waldo Emerson 
describes the eloquent speaker as “fluent, various and effective,” able to 
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“command the whole scale of the language, from the most elegant to the 
most low and vile,” in order to “translate a truth into language perfectly 
intelligible” to an audience,” and Dale Sullivan concludes that in epide- 
ictic an audience finds that “the speaker is saying exactly what needs to 
be said”? 

Eloquent speakers do not merely rehearse conventional values in order 
to flatter an audience, but place matters in a perspective that lends “new 
solidity and worth” to them, introducing a “new principle of order.”*” 
Similar to Emerson and Sullivan, Thomas Farrell describes eloquence as “a 
recognizable honorific quality” in language use with a power that derives 
from “its ability to subsume particulars within themes and frames of larger 
generality,*°* much like Cicero approved using theses, or general topics 
such as dutifulness, harmony, friendship, fairness, or moderation “not for 
the philosophical manner of subtle discussion, but for the fluent style of 
the rhetorician, so that they might be able to uphold either side of the ques- 
tion in copious and elegant language.” In this respect, contemporary 
commentary follows classical commentary which defined eloquence as 
the combination of wisdom with beautiful and fitting expression, summa- 
rized in Giambattista Vico’s definition of eloquence as “wisdom, ornately 
and copiously delivered in words appropriate to the common opinion of 
mankind.” In ordinary language use, epideictic is often described simply 
as eloquent—whether it occurs in judicial or other types of discourse—and 
in both its ordinary and technical sense eloquence is a pervasive feature of 
epideictic. 


The Gnomic Aspect 


While prior commentary on epideictic has noted that it features praise, 
figurality, and eloquence, though not their functional convergence, less 
attention has been paid to the grammatical aspect of epideictic which 
tends to be imperfective and often specifically gnomic. As previously 
mentioned, the gnomic aspect expresses general truths or aphorisms in 
the unbounded present tense, or “eternal” present, about subjects lacking 
clear perceptual boundaries. It is the aspect exemplified in the maxims 
that Aristotle observes to serve as premises or conclusions of enthymemes, 
such as no love is true save that which loves forever and mortal creatures 
ought to cherish mortal, not immortal thoughts,” and legal maxims such 
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as no one is bound to do what is impossible, when opinions are equal a 
defendant is acquitted, or, with regard to property rights, water runs and 
ought to run.?™ Legal maxims remain in use in legal canons of interpreta- 
tion, both in statutory form and in common law jurisprudence,” and like 
figures, they have at times been criticized as “ostentatious,” holding little 
strictly legal significance. They are sometimes held to serve only as “a way 
to show off in court or in writing,” but they also function as condensed 
forms of argumentation. 

Despite their condensed form, the term maxim derives from the Latin 
maxima propositio, or “largest proposition,” signifying a wider scope, 
deeper normative basis, or greater weight or importance than ordinary 
legal rules.*° Maxims serve to amplify both legal principles and gen- 
eral principles of belief, desire, or ethical commitment. In Sweezy v. New 
Hampshire (1957), for example, the majority opinion stated that “scholar- 
ship cannot flourish in an atmosphere of suspicion and distrust,”™! 
Justice Robert Jackson’s concurring opinion in Douglas v. Jeanette (1943) 
he used the gnomic aspect to promote the importance of judicial clar- 
ity: “Forthright observance of rights presupposes their forthright defini- 
tion.” In Cabell v. Markham (1945), Judge Learned Hand wrote that “it is 
one of the surest indexes of a mature and developed jurisprudence not to 
make a fortress out of the dictionary.””’ and Justices Stephen Breyer, Sonia 
Sotomayor, and Elena Kagan wrote in their dissenting opinion in Dobbs 
v. Jackson Women’s Health Organization (2022) that “human bodies care 
little for hopes and plans.”’* The gnomic aspect is a pervasive feature of 
epideictic which often converges with praise, figurality, and eloquence to 
produce a characteristic register. 

Without specifically discussing aspect, some commentators have noted 
that epideictic speakers tend to express general or universal truths, some- 
times in the form of maxims. For example, Richard Weaver writes that 
epideictic is characterized by “spaciousness,” a quality of speech in which 
concepts have literary and historical “resonances” but are “general, and as 
it were, mobile,” lacking concrete referents yet “with full expectation that 
they will be received as legal tender” by an audience. Weaver compares 
this quality to the lawyer’s right to assume that precedents are valid, that 
what has been “sanctified with usage has a presumption in its favor,” and 
he concludes that spaciousness has “a certain judicial flavor about it.””! 
He offers President Lincoln’s Gettysburg Address as an example, in which 
Lincoln “spoke in terms so ‘generic’ that it is almost impossible to show 


and in 
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that the speech is not a eulogy of the men in gray as well as the men in blue, 
inasmuch as both made up ‘those who struggled here.’”?"° 

Citing Weaver, Dale Sullivan notes that epideictic creates an image of 
orthodoxy through an orator’s “use of generalities that reflect the culture’s 
definition of reality, wisdom, and prudence.” While epideictic speakers 
may allude to history, Sullivan writes, they are less likely to “ground their 
assertions with meticulous detail” than to make broad claims without 
citing proof. “One of the major ways to create the sense of prudence or 
wisdom required of epideictic,” he claims, is to cite maxims.””” Similarly, 
Celeste Condit writes that in the Boston Massacre orations delivered from 
1771 to 1783, speakers expended more effort “belaboring” the maxim 
“standing armies bring evil” than discussing self-government or the evils 
of taxation without representation, and the orations featured no “direct 
descriptions” of the massacre.” Rather than dwelling on concrete details 
of the events, the orators “depicted events on a larger canvas,” emphasizing 
what had happened in the days and months before the massacre and the 
emotions it engendered. Condit argues that the massacre had to be con- 
textualized in a manner that invested the event with motive and meaning, 
subsumed within the community’s history and values, which could not be 
accomplished by recounting the events in a “newspaper-like reportorial” 
manner.” 

According to Perelman and Olbrechts-Tyteca, epideictic speakers not 
only draw on the general principles found in maxims, but convert what 
has standing through social unanimity into “universal values, if not eter- 
nal truths.” Epideictic, they write, is “most prone to appeal to a univer- 
sal order, to a nature, or a god that would vouch for the unquestioned, 
and supposedly unquestionable, values.” Similarly, Eugene Garver 
argues that epideictic does not merely rehearse or recirculate established 
values but converts knowledge from “something that each person knows 
to something that everybody knows and which therefore can figure in 
deliberations”’—including through “ritual trials”—and that the function 
of epideictic is “making common knowledge truly common,” giving the 
community possession of the truth. As Garver describes this conversion of 
individual knowledge to collective knowledge, “I can know that the govern- 
ment uses torture, but my knowledge is transformed when I find that you 
know it as well.” According to Ernesto Grassi, the primacy of metaphori- 
cal thought and language in the humanistic tradition is not derived from 
rational logic but from the sense of the community, or sensus communis, 


Judicial and Epideictic Rhetoric 55 


through which we “continually transform reality in the human context by 
means of ‘fantastic’ concepts.” The panegyric or eulogy, he writes, pres- 
ents “a measure or standard according to which the past and future can be 
evaluated,” or “what is exemplary and to which every judgment about men, 
actions, or situations must be referred.”””? The gnomic aspect is essential to 
this relationship between epideictic and common sense. 

Epideictic is often associated with the present tense in a manner that is 
highly suggestive of the gnomic aspect. Aristotle writes that the epideictic 
speaker is concerned with the present, “since all men praise or blame in 
view of the state of things existing at the time.””” It is not the simple pres- 
ent that is most characteristic of epideictic, however, nor is it accurate to 
say it appeals to a universal order. Instead, it favors the unbounded present, 
often referred to as universal or “eternal” only because its boundaries are 
unmarked. As Cynthia Sheard notes, the themes and exigencies of epide- 
ictic “might appear to its audience as timeless and transcendent or ‘univer- 
sal. ”?? This is the present that Perelman and Olbrechts-Tyteca describe as 
expressing “the universal, the law, the normal,” the tense of “maxims and 
proverbial sayings, of that which is always timely and never out of date.” In 
a phrase such as women like to talk, Perelman and Olbrechts-Tyteca write, 
“one insists on the normal to the extent of making it a general character- 
istic.” They note that the present also conveys most readily the feeling of 
presence, which they align with amplification.” Not only do maxims con- 
dense common wisdom, but they reflect one of the most effective means 
of promoting and developing it, emphasizing the role played by accepted 
values and how they are circulated and transferred to new situations.” 

The association of epideictic with the present is better understood as 
a matter of aspect than tense. Epideictic’s present does not so much orient 
its subject to past or future events as depict a continuous or eternal state 
within a boundless or transcendent framework of meaning. The property 
of language known as aspect is generally divided into the perfective and 
imperfective aspects according to whether events are depicted as com- 
pleted. The perfective aspect depicts events as completed and the imper- 
fective aspect depicts events without reference to their completion. Aspect 
conveys different perspectives on the temporal constituency of a situation, 
or how an event is distributed through time and distinguished from other 
events.””® 

The perfective aspect depicts an event from an external perspective, as 
a complete, unanalyzable whole by referencing its beginning, middle, or 
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end, without distinguishing the internal phases or elements of the event 
(for example, she signed the contract). As Paul Hopper notes, in the perfec- 
tive aspect “the idea of speaker distance from the narrated events is para- 
mount.”*”? The imperfective aspect, by contrast, depicts a situation from an 
internal perspective, as a continuous state or an incomplete, unfolding, or 
endless process, viewing the situation from within. It includes depictions 
of situations as habitual (for example, she has always signed contracts), con- 
tinuous (she signs contracts), or progressive (she is signing the contract).”*° 

While aspect is conveyed through morphological and syntactic fea- 
tures of language, it is also semantic and contingent on interpretive prac- 
tices.”! A common test for perfectivity is whether a predicate may be used 
with adverbials of completion such as in a minute, in an hour, or in a day. 
Adverbials of completion are compatible with perfective forms (for exam- 
ple, the house collapsed in less than a minute), but not with imperfective 
forms (he wrote in a week is not grammatically coherent, in contrast to 
he wrote for a week or he wrote the report in a week). Because perfectiv- 
ity depends not only on the verb but on its object, when the object of a 
verb is unbounded, such as a mass noun, an imperfective interpretation 
is indicated. The action in the sentence they drank water, for example, is 
imperfective even though the verb drank is in the perfect tense. The action 
cannot be viewed as completed because its object is unbounded.’” 

The dependence of perfectivity on bounded objects can be observed 
in the language of judicial opinions such as the frequently quoted passage 
from Justice Louis Brandeis’s dissenting opinion in Olmstead v. United 
States (1928): “The greatest dangers to liberty lurk in insidious encroach- 
ment by men of zeal, well-meaning but without understanding.”** Not 
only does Brandeis use the present tense of the intransitive verb Jurk in 
this sentence, but even if the verb encroach were translated into an active 
verb, to encroach on liberty is imperfective because liberty is unbounded 
in contrast to a liberty. Although aspect is often confused with tense, a 
proposition can be presented in the perfect tense without being perfec- 
tive in aspect. Tense refers to the function of language that relates events 
to the present time,” the simple present merely denoting the position of 
current events relative to past and future ones. The perfective aspect can 
occur in past or future tenses (for example, they will open the store tomor- 
row), but the present tense necessarily indicates an imperfective aspect 
because it lacks the boundaries required for an event to be depicted as 
completed. 
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The perfective aspect serves the function of foregrounding the cen- 
tral events of a narrative while the imperfective aspect provides the back- 
ground of such events, contextualizing, amplifying, or commenting on the 
events in ways that shape our understanding of the motives or attitudes the 
speaker believes the events reflect.” As Paul Hopper explains, the events 
in any narrative sequence are each contingent on the completion of the 
preceding event, and “it is from this contingency that the notion of com- 
pleteness which is characteristic of perfective aspect derives—the idea of 
the action viewed ‘as a whole; ”? Ronald Langacker notes that the imper- 
fective aspect is qualitatively different in that it is not sequenced but repre- 
sents the perception of “constancy through time instead of change,””*” and 
Hopper emphasizes the subject focus of the imperfective due to the capac- 
ity of the simultaneous or overlapping background to change subjects more 
than the events in a narrative sequence in the foreground, which typically 
focus on a smaller number of subjects that drive a narrative.” The two 
aspects combine to create what Hopper calls a “flow-control mechanism”: 


The aspects pick out the main route through the text and allow the listener 
(reader) to store the actual events of the discourse as a linear group while 
simultaneously processing accumulations of commentary and supportive 
information which add texture but not substance to the discourse itself.” 


The accumulation of commentary and supportive information provided 
in the imperfective aspect, Hopper notes, does not introduce new infor- 
mation so often as “old already-related events are retold and amplified.” 
The qualities of constancy through time and amplification reflected in the 
imperfective aspect serve the unifying function of epideictic. 

This unifying function of the imperfective aspect is evident in studies 
of both aspect and epideictic. In Keith Tandy’s aspectual study of Ælfric 
of Eynsham’s eleventh-century hagiography Lives of Saints, for example, 
Tandy argues that Ælfric presented the moral divide between pagans and 
Christians through his use of aspect by depicting Christians from an inter- 
nal perspective and pagans from an external one: 


In [Ælfrics] scheme pagans and Christians are distinguished, the former 
characterized as active, punctual, imperative, nondurative; the latter are 
virtually nontemporal, all their actions having moral goals and contexts. 
The distinctions drawn arise from a dichotomous view of acts and states, 
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from a complex range of aspectual features, and from careful variations of 


agentive features of verbs." 


Both Bradford Vivian and Jeremy Engels have noted the role praise and 
blame play in shaping unities and divisions through enmities.”” 
notes that “despite roseate perceptions to the contrary,” the appeal of epi- 
deictic is “often ardently nationalistic (if not xenophobic or militaristic).”* 
Hugh Lee notes that the victory odes of the fifth-century BCE Greek lyric 
poet Pindar not only featured praise but hymnal features, mythical narra- 
tives, and gnomic sayings, among other material, the “resulting complex 
whole” of which “aims to glorify the victor.””™ The boundless quality of 
epideictic speech serves a unifying function, investing events with motive, 
meaning, and normality subsumed within a community’s history and 
values, framing events from an internal perspective as an undifferenti- 
ated whole. 

According to Hopper, because backgrounded content includes states 
which are not part of the sequence of foregrounded events and does not 
move discourse forward, it has access to a wider spectrum of time and is 
less constrained by tense, making it a sort of temporal “distortion.” Thus, 
such content can form part of the prehistory of foregrounded events (for 
example, the Founders had fought), provide a total perspective of the events 
(the decision will ensure or freedom of speech will not be infringed), or sug- 
gest contingent but unrealized events (if privacy were limited).’* Both the 
form and function that linguists attribute to backgrounded content is 
characteristic of epideictic and may also explain the quality by which elo- 
quence is observed to place matters in a perspective that lends “new solid- 
ity and worth” to them,” or place them in “themes and frames of larger 
generality.”**” As Barbara Czarniawska notes, “gnomic utterances are the 
opposite of narrative ones” because “they are situated neither in place nor 
in time,” creating a discursive situation in which “there is no base on which 
to contest a statement in the gnomic present.” Instead, gnomic utterances 
are “situated no-place in no-time” and feature “abstract protagonists.”*** 

The less bounded the referential limits of lexical or morphological 
items the more restricted the viewing frame, allowing viewers to see only 
a portion of the referents and opening space for variable interpretations.*” 
By addressing subjects without perceptual boundaries in a temporal “dis- 
tortion,” the gnomic aspect not only magnifies the value of its subjects 
but evades challenge by presenting itself as generally known truth rather 
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than new information, a self-enclosed discourse of belief, desire, or ethi- 
cal commitment discoverable only through the practical imagination or 
as common knowledge. This quality also aptly characterizes epideictic. 
As Eugene Garver writes, “as self-contained,” epideictic “becomes a more 
organic body with its own internal standards for success.”? In addition to 
the commonly recognized amplification devices previously discussed, the 
gnomic aspect is a powerful form of amplification and a pervasive feature 
of epideictic. 


Affirmative Modality 


Another pervasive feature of epideictic is a tendency toward affirmative 
polarity and a relatively sparse use of epistemic qualifiers. As William 
Frawley explains the linguistic category of modality, speakers often qual- 
ify their statements “with respect to believability, reliability, and general 
compatibility with accepted fact.” This area of semantics is called modal- 
ity, which indicates a speaker’s attitude or opinion toward the factual 
status of propositions.” In contrast to tense and aspect, modality does 
not refer directly to events but only to the status of propositions related to 
them.” The most fundamental category of modality is whether a speaker 
expresses a proposition with affirmative or negative polarity, or whether 
a proposition is stated as a fact or negated.”** Negation is most often indi- 
cated by the negative particle not or the article no, or by pronouns such 
as none or nothing and adverbs such as never or nowhere (for example, he 
opened the package reflects affirmative polarity while he did not open the 
package reflects negative polarity). 

John O'Malley writes that “confrontation was hardly [the] first 
impulse” of epideictic sermons in the papal court of the Renaissance. 
Epideictic sermons, instead, evinced a “resoundingly affirmative,” “world- 
affirming” rhetoric.** Their most arresting quality, he observes, was the 
“extraordinarily affirmative interpretation of man and the world” that 
they promoted.’ Similarly, Perelman and Olbrechts-Tyteca note that 
there is “an optimistic, a lenient tendency in epideictic discourse which 
has not escaped certain discerning observers” because it intensifies the 
adherence to traditional and accepted values rather than those that “stir 
up controversy and polemics.”**° According to Celeste Condit, epideic- 
tic tends to be “relatively non-controversial and focus on universal (that 
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is, broad and abstract) values,” presenting “no overt conflict of ideas and 
values.”?” Instead, a focus on fractious interests is “anathema” to it, and 
audiences feel an occasion is “misused” when speakers make arguments 
to which the audience does not assent.” Condit distinguishes judicial and 
legislative discourse from epideictic by the fact that judicial and legislative 
discourse “pit[s] two sides against each other,” focusing inevitably on refu- 
tation rather than unity and sharing.*” 

The preference for affirmation in epideictic has often led to labeling 
it dogmatic. An epideictic oration, O'Malley notes, is “a ‘dogmatic exer- 
cise and hence it does not dispute “disputed questions} ”?® Epideictic is 
more agonistic, however, than most commentators recognize.” Jeffrey 
Walker notes, for example, that the enthymematic topics Aristotle lists 
in his Rhetoric almost exclusively constitute antitheses,”” and antithesis 
is a familiar figure in epideictic along with other forms of refutation. In 
the opening remarks of Pericles’s funeral oration, he refuted the com- 
mon belief that the oration was necessary to honor those who died in war, 
stating that “I could have wished that the reputations of many brave men 
were not to be imperiled in the mouth of a single individual, to stand or 
fall according as he spoke well or ill.”**? More broadly, Nicole Loraux has 
noted the persistently “agonistic motif” of ancient Greek funeral orations, 
which are pervaded by a “struggle for prestige” between Athens and its 
neighbors.” As previously mentioned, Aristotle recognizes that max- 
ims can be used agonistically,”” and Quintilian notes that proofs were 
required in both practical and display varieties of epideictic.** In Nicolaus 
the Sophist’s fifth-century CE commentaries on the progymnasmata, he 
devotes an entire paragraph to the importance of refutation in the enco- 
mium exercise,” and as previously noted, Theodor Burgess writes that the 
ancient practice of arguing both sides of a case “has naturally a strong epi- 
deictic tendency.” For all of epideictic’s affirmative qualities, any irenic 
qualities that it may have cannot be noted without qualification. 

In some ways, conflict inheres in the logic of praise and blame itself. 
When a subject is praised it implies divisive grounds for blame,”” and some 
commentators have recognized that epideictic is involved in both critique 
and reform. Perelman notes that epideictic tends to effect change no less 
than any other form of practical argument.’ Frederick Ahl argues that 
even in the panegyrics addressed to Roman emperors, orators were trained 
to use “figured speech” that both flattered and indirectly criticized them— 
a practice he labels “safe criticism”’”'—to such an extent that panegyric was 
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broadly recognized as insincere during the period.’” Similarly, O'Malley 
notes that praise is sometimes “thinly disguised blame,”’” and that to epi- 
deictic preachers in the papal court of the Renaissance, “reform talk fell to 
them almost as their proper métier.””” 

According to Bradford Vivian, not only do community members some- 
times disagree with epideictic pronouncements of collective memory but 
“publicly praising certain ideals of communal conduct...doesn’t necessar- 
ily provide sufficient or widely agreeable motivations for peaceful partici- 
pation in political or legal institutions.” Instead, epideictic speeches may 
either intentionally or unintentionally produce “collective responses that 
undermine peaceful political and legal decision-making.””” Others have 
reached similar conclusions, finding that eulogies delivered during the 
same funeral presented competing claims,’” for example, or that Abraham 
Lincoln’s 1842 Temperance Address functioned as an act of cultural criti- 
cism in epideictic form.” Although epideictic tends toward affirmative 
polarity in what Condit describes as a “humane vision” of a communi- 
ty’s motive and meaning,” it does so only by subordinating rather than 
entirely eliminating negative polarity which often appears in antitheses 
that amplify the positive qualities of a subject by contrast. 

The dogmatic reputation of epideictic may also derive from its rela- 
tively low use of epistemic qualifiers despite its agonism and use of proofs. 
Closely related to polarity is epistemic modality, based on the distinction 
between the realis mode in which the actual world and the expressed world 
coincide and the irrealis mode in which some distance is marked between 
the actual and expressed worlds.”” In contrast to the realis mode, which 
depicts situations as having actually occurred, the irrealis mode depicts 
situations as “purely within the realm of thought, knowable only through 
imagination.”**° Epistemic modality reflects the ways in which language 
expresses concepts such as possibility, necessity, inference, belief, report, 
hearsay, conclusion, deduction, opinion, commitment, speculation, quota- 
tion, doubt, and evidence.”*' In many instances, epideictic not only avoids 
negation but epistemic qualifiers as well. As Ernesto Grassi notes of sacred 
language, “it never arises out of a process of inference.”*” Rather than dog- 
matism, epideictic expresses a faith or resolve in the form of a commu- 
nity’s beliefs, desires, and ethical commitments. 

In contrast to the complete “mismatch” of the actual and expressed 
worlds reflected in negative polarity, William Frawley writes, epistemic 
modality reflects “the convergence of the [actual and expressed worlds], 
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particularly...the likelihood of that convergence and the evidence that a 
speaker marshals to assert this convergence.”** Epistemic modality rela- 
tivizes truth to speakers by “relating their current state of knowledge or 
belief to the content of their expressions.” It is indicated by qualifiers 
that can be categorized according to whether they express degrees of con- 
vergence between the actual and expressed worlds or refer to the grounds 
for finding such a convergence. Qualifiers that express degrees of conver- 
gence between actual and expressed worlds range from verbs such as seem, 
tend, appear, believe, think, or assume, and auxiliary verbs such as can, 
may, might, could, would, or should, to adverbs such as probably, likely, 
possibly, perhaps, or conceivably, or adjectives such as probable, possible, 
or conceivable, and adverbs of frequency such as often, usually, sometimes, 
occasionally, or seldom. Qualifiers that refer to the grounds for finding a 
convergence between actual and expressed worlds include verbs such as 
indicate, suggest, see, hear, witness, testify, claim, argue, imply, infer, or 
guess; adverbial forms such as presumably, supposedly, allegedly, according 
to, if, or even if; adjectives such as presumed, supposed, alleged, claimed, or 
so-called, and clauses such as heard that, saw that, learned that, said that, 
testified that, assumed that, if that is true, or if you believe that. 

Much like its use of the gnomic aspect, epideictic does not pres- 
ent propositions as entirely beyond doubt but tends to leave their epis- 
temic limits less marked than more logical registers. Given that it often 
addresses unbounded subjects in the unbounded present tense, perhaps 
the contingency of epideictic premises and conclusions are simply too 
apparent to induce reference. Attributing maxims and proverbs to spe- 
cific authors or qualifying how likely they are to be true in the same 
manner as a logical demonstration, for example, may be unnecessary or 
inappropriate. In John O’Malley’s comparison of thematic and epideictic 
sermons in the papal court of the Renaissance, he distinguishes epideictic 
sermons not only by their lyrical quality but by how they used sources. 
The fewer quotations a sermon contained, he observes, the more likely it 
was to have other epideictic qualities. “They utilize, but do not explicitly 
quote, their sources,” he notes. “The allusions, paraphrases, and even the 
actual quotations are woven into their text in such a way that they fit 
the rhythm and do not attract attention to themselves.””** This tendency 
toward an absence or subordination of attribution of sources can be found 
in many examples of epideictic discourse. As Dale Sullivan notes, epi- 
deictic speakers are vested with an authority that allows them to “make 
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broad characterizing statements without providing evidence.” They 
are expected to speak on behalf of their audience, channeling the audi- 
ence’s beliefs, desires, and ethical commitments in a manner that neither 
requires nor permits the same level of qualification and attribution as 
logical demonstration. 

In Eugene Garver’s discussion of Brown v. Board of Education (1954), 
which he describes as an “epideictic declaration that equality and antidis- 
crimination are fundamental American constitutional values,” he argues 
that “the brevity of the Brown opinion, which critics quickly characterized 
as ‘containing almost no law, is part of its persuasiveness because it is part 
of its legitimacy.” The Court presents the opinion as “ethically necessary 
and inevitable,” he writes, “precisely because it is not necessary and inevi- 
table by narrow logical and legal criteria.” Although the Court could have 
written a detailed deductive argument containing lengthy citations to con- 
stitutional precedent, Garver writes, “for a case as monumental as Brown 
such a deduction would have been perceived as the Court hiding behind 
legal precedent and not taking responsibility for the decision.” The Court 
instead committed itself and the nation to an ethical principle which 
Garver argues extended beyond Brown.” The relative absence and sub- 
ordination of negation and epistemic qualifiers in epideictic may be due 
not to any assertion that propositions are incontrovertibly true, as many 
commentators have concluded, but to the performance of a faith or resolve 
in which the speaker and audience unite. 


Structured Occasions 


Although it is beyond the scope of the chapters that follow to consider the 
nonverbal epideictic features of the occasions on which particular judi- 
cial opinions regarding fundamental rights were delivered, it is notewor- 
thy that judicial discourse is delivered on occasions designed to elevate 
its importance through various nonverbal ritual and ceremonial elements 
such as a court’s location, architecture, and decor, judicial reputation and 
attire, and the ritual actions that attend judicial discourse, such as the 
custom of standing while a judge or jury enters or leaves a courtroom, 
the swearing of testimonial oaths, the formal reading and proclamation 
of judgments, and general rules of decorum. Pierre Bourdieu writes that 
ritual is “designed to intensify the authority of the act of interpretation” 
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in which courts engage, such as the formal reading of the texts and proc- 
lamation of judgment, which “adds to the collective work of sublimation 
designed to attest that the decision expresses not the will or the world-view 
of the judge but the will of the law or the legislature.”*** Such nonverbal 
ritual elements are designed to respond to epideictic situations in the same 
manner as discursive features. 

In ancient Greece, epideictic emerged directly from ritual, particularly 
from funeral orations (epitaphios logos) and festival speeches (panegyric) 
which were attended by nonverbal ritual elements.”* Based in part on epide- 
ictic’s long connection to ritual, Michael Carter even argues that epideictic 
is only successful when it “achieves the qualities of ritual.” In Menander 
of Laodicea’s third-century CE handbook on epideictic speeches, in addi- 
tion to funeral orations and related forms expressing consolation and grief, 
he discusses a variety of arrival and farewell speeches, coronation speeches, 
the speeches of ambassadors addressed to distressed cities, birthday and 
wedding speeches, and bedtime speeches exhorting a newly married cou- 
ple to consummate their marriage,” occasions which typically included 
nonverbal ritual elements. Today similar elements attend epideictic occa- 
sions such as inaugurals, commencements, commemorations, and memo- 
rials. The time and place of epideictic is often significant and specifically 
designed to infuse an event with impressiveness and solemnity, supporting 
the extemporaneous exploitation of possibilities immanent in a situation 
with a careful design of the space of performance to enhance the effect of 
the speech.”” 

As Bradford Vivian notes, “memorials are often staged on the sites of 
historic events and thereby provide a sense of material connection with 
the past,” and Edmund Thomas explains that the epideictic speak- 
ers of the Second Sophistic during the first and third century CE of the 
Roman Empire were “not just aware of their architectural surroundings” 
but “positively fed off them,” their speech and tone dependent on their 
experience of the setting and the acoustics of the venue. Epideictic speak- 
ers considered appropriate posture and gesture, he writes, and they “wore 
clothes, which, like the architectural decoration, were beautiful without 
being distracting.” The “ostentatious style” of epideictic performance and 
its “glamorous and impressive settings” in the early Roman Empire cre- 
ated an expectation comparable to opera, Thomas concludes, their effect 
derived both from the form of the speeches and from their “theatrical use 
of the spatial settings in which they took place.”””* 
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Numerous commentators have recognized that law is pervaded by ritual 
and ceremony.”” Following the rise of law schools in the twelfth century 
and the rise of a civil legal profession by the end of the thirteenth cen- 
tury, authorities spanning many times, places, and jurisdictions “sought 
to bond individuals to them and to legitimate their powers” through “the 
display of judicial authority.” This included the construction of courts 
housed in governmentally sponsored venues, often located near churches 
or city centers and architecturally designed to dominate their surround- 
ings. Judith Resnik and Dennis Curtis note that early European court- 
houses often included “depictions of the Virtues and allegorical scenes of 
religious stories and classical myths to link their regimes to prosperity, 
peace, and history.”””” The public display of legal authority in early modern 
Europe included public readings of law such as those in mid-sixteenth- 
century Germany, where “rulers staged public readings of basic rights as a 
quid pro quo for obtaining the loyalty oath from their subjects.” 

Court architecture in early America followed familiar formulas which 
served to legitimize the legal profession by defining law as separate from 
and untainted by the market,” a monumental architecture that invested 
jurists with professional values.” Contemporary judicial architecture 
reflects a similar purpose. The 1991 version of the U.S. Courts Design Guide 
directed that the architectural design of federal courts should “symbolize 
the Judiciary as a co-equal branch of Government,” for example, through 
a monumental scale and durable materials, exuding an “impressive and 
inspiring” spirit that reflected the judiciary’s “seriousness.” In 1997, the 
Guide directed federal courthouses to “promote respect for the tradition 
and purpose of the American judicial process,” expressing “solemnity, sta- 
bility, integrity, rigor, and fairness.” The same principles guided selection 
of the artwork and decor of federal courthouses.*” 

The United States Supreme Court building designed by Cass Gilbert 
exemplifies these principles. Gilbert designed the Court in the style of a 
classical Roman temple, inspired by Pierre Vignon’s Eglise de la Madeleine 
in Paris, and he surrounded the building with symbols suitable to its mon- 
umental image. These symbols include lampposts with ram heads and lion 
paws symbolizing strength, resting on bronze tortoises symbolizing the 
deliberate pace of justice. Relief panels on the front doors of the build- 
ing depict the growth of the law beginning in ancient Greece and Rome, 
and allegorical figures representing the “Contemplation of Justice” and the 
“Authority of Law” flank the entrance, above which the front pediment 
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displays allegorical figures representing Liberty, Justice, Order, Authority, 
Council, and Research Past and Present. As Barbara Perry describes the 
Court’s entrance, “after climbing up the broad, white steps, stepping under 
the Corinthian columns, and passing through the foyer, visitors...enter 
the ‘Great Hall,” designed to “dramatize the approach to the courtroom 
of the highest tribunal in the land.” The Court’s building also affected the 
manner in which the Court published its opinions, as the Court estab- 
lished a Public Information Office in conjunction with its new building 
and began providing journalists with copies of its opinions the day they 
were announced.*” 

Another nonverbal element of epideictic that serves to magnify the 
value of its subjects is the reputation of epideictic speakers, often selected 
to speak on epideictic occasions based on their stature in the commu- 
nity. Many classical commentators associated epideictic with established 
speakers selected for their wisdom or authority. As previously mentioned, 
Aristotle concludes that the maxims which form the premises and conclu- 
sions of enthymemes are only appropriate for speakers with experience in 
their subjects,” and Walter Beale notes that ceremonial speakers are “gen- 
erally expected to hold credentials appropriate to the event.”** According 
to Dale Sullivan, epideictic audiences bring to the speech a “willingness to 
accept the speaker’s assertions because of the speaker’s generally perceived 
ethos,” allowing the speaker to draw on their own authority rather than 
that “derived through citing others or evidence.” Although epideictic 
speakers are not always established leaders,” they are often at least drawn 
from locally recognized spokespersons. Bradford Vivian notes that the 
collective knowledge and motivations epideictic engenders circulates and 
becomes recognized as common wisdom “through the public speech of a 
community’s most widely accepted spokespersons (including elected lead- 
ers, public servants, intellectuals, religious authorities, military heroes, 
and communal advocates).”°°” 

Judges obviously merit inclusion in this group of recognized com- 
munity spokespersons. They are appointed or elected to their positions 
in part on that basis. The recognition that judges will hold important 
roles as community spokespersons is further enhanced by judicial attire, 
selected and regulated to magnify the value of their speech. As W. N. 
Hargreaves-Mawdsley writes, one of the best ways to promote the dignity 
of the law is to give legal officials a “dignified costume.”*® Judicial attire 
was designed for this purpose as soon as the civil legal profession arose in 
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Europe alongside the development of civil courtrooms. Today the judicial 
robe may be the most widely recognizable feature of this attire (and in 
some jurisdictions the coif), but historically judicial attire was also distin- 
guished by special mantles, hoods, shoulder pieces, caps, collars or ruffs, 
gloves, and cuffs, often by specific decree and dependent on rank and cer- 
emonial occasion.*” The attire of civil judges imitated that of the ecclesias- 
tical authorities and nobles they succeeded, as well as the fashion of upper 
class laypeople, to secure an image of power and authority,*"° and similar 
purposes continue to inform the regulation of judicial attire. 

In 2015, the Florida Supreme Court adopted a new rule requiring that 
“during any judicial proceeding, robes worn by a judge must be solid 
black with no embellishment,” a rule issued in response to complaints of 
judges wearing colored robes, including one judge who wore a camouflage 
robe and a judge in the Keys who wore a flowered robe that resembled 
a Hawaiian shirt.™ The court wrote that the people of Florida “should 
not have to question whether equal justice is being dispensed based on 
the color of a judge’s robe,” and that the rule was intended to emphasize 
that “the attire worn by judges during judicial proceedings must promote 
public trust and confidence in the proceedings and the judicial system as a 
whole.”*”” Jerome Frank notes that the judicial robe “announces in impres- 
sive terms that the judge is a member of a caste at once mysterious and 
aristocratic” and gives the public an impression of uniformity, that judi- 
cial wisdom derives from “a single, superhuman source,” although Frank 
criticizes the intimidating effect of the robe and notes that many judges 
try to assuage the effect.™ Through many nonverbal elements, the occa- 
sions on which judicial discourse is delivered are structured to magnify its 
value, converging with verbal features to intensify the effect of epideictic 
registers in judicial opinions and promote confidence in judicial decisions. 


Transcendent Function 


A register approach to epideictic comprehends its ubiquity across many dis- 
courses and texts and its function as a central element of persuasion in all 
practical speech genres,™ as well as how it serves the immediate purposes 
of argument. Among its most pervasive features are praise, amplification, 
eloquence, the gnomic aspect, affirmative modality, and nonverbal ele- 
ments of the occasions of its delivery, all of which performatively magnify 
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the value of its subject in response to situations that threaten social unity. 
As previously noted, because these features exist on a general registral level 
does not preclude the identification of additional features or more specific 
epideictic registers.” As Cynthia Sheard writes, epideictic constitutes a 
“multivalent” and “composite but fluid whole which any particular defini- 
tion can describe only in part.”*° According to Sheard, epideictic is less 
of a genre or fixed set of rhetorical elements than a “persuasive gesture or 
mode we might locate in any number of discourses, including those we 
might regard as deliberative or forensic.”*”” 

The presence of the registral features identified in this chapter will 
never be identical in particular examples of epideictic, but in prototypical 
examples the features appear in dense convergences in which they aug- 
ment one another to magnify the value of subjects beyond the perceptual 
capacities of participants, fostering social unity by shifting the perspective 
of participants to a shared and unbounded object of contemplation. Even 
though the registral features identified may not all be found in a particular 
instance of epideictic, the accumulation of the features in varying combi- 
nations unifies participants by subsuming the individual agency of speak- 
ers and audience members within a common framework of value and 
meaning, what Kenneth Burke refers to as rhetorical transcendence—the 
adoption of a perspective in which oppositions are dissolved. Although 
Burke observes that transcendence is basic to all thought, he particularly 
associates it with didactic-moralistic literature, which is conventionally 
associated with epideictic.*” 

In epideictic, according to Perelman and Olbrechts-Tyteca, “every 
device of literary art is appropriate, for it is a matter of combining all the 
factors that can promote this communion of the audience,”*” and they 
note that arguments interact and augment one another in a process they 
elsewhere call convergence.” “If several distinct arguments lead to a sin- 
gle conclusion,” they write, “the value attributed to the conclusion and to 
each separate argument will be augmented, for the likelihood that several 
entirely erroneous arguments would reach the same result is very small.” 
This convergence can either be explicit or arise from the mere enumera- 
tion or systematic exposition of elements.’ What Perelman and Olbrechts- 
Tyteca suggest in the latter conclusion is that convergence has both a 
representational and performative dimension closely connected with their 
emphasis on presence in argumentation, by which the importance of the 
elements of any argument is increased by the simple act of paying attention 
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to them.*” Presence “acts directly on our sensibility,” they write, making 
present what is absent “by verbal magic alone,”*”’ valorizing the elements 
of an argument.” In epideictic, praise, amplification, eloquence, the gno- 
mic aspect, affirmative modality, and nonverbal elements of the occasions 
of its delivery performatively augment one another to magnify the value of 
a subject in the same manner as accumulations of logic and evidence. The 
import of epideictic is not simply identified, rehearsed, or recirculated, but 
created and magnified through performance. 

The effects of epideictic’s convergence of features are often profound. 
Commentators describe the experience as “mystical,” “prophetic,”*° or 
an “encounter with Being,”*” occurring in the sacred time of ritual?’ and 
possessing the “curious sublimity” of religious rhetoric.” Michael Carter 
describes its “esoteric—even mysterious—nature,” achieving “a mean- 
ing and function that is beyond the potential of ordinary, pragmatic lan- 
guage.” These commentators reference an experience reflected not only 
in the social and political life of a community produced by the speech, but 
the immediate experience of the speaker and audience being subsumed 
within a common framework of value and meaning. Christine Oravec, for 
example, argues that epideictic involves the speaker and audience in “a 
reciprocal relationship in which the listener actively supplies materials for 
discourse and judges the speaker’s abilities to construct illuminating and 
important statements from those materials.”*! 

As discussed above regarding the gnomic aspect and affirmative 
modality characteristic of epideictic, its speakers are expected to speak 
on behalf of their audience in a manner that simultaneously channels 
and shapes the audience’s beliefs, desires, and ethical commitments. 
As Cristian Tileaga writes of the relationship of the speaker and audi- 
ence in national commemorative addresses, for example, “the perspec- 
tive espoused in commemorative contexts is not necessarily that of the 
‘member’ with representative duties, but rather the representative point of 
view, acceptable to the nation and expressed in the name of the nation,”*” 
similar to Eugene Garver’s explanation of the judicial need to convince 
audiences that a judicial opinion “speaks for them” in order to legitimize 
decisions.*** Likewise, E. Johannes Hartelius and Jennifer Asenas note that 
epideictic “transcends identity even in the humanist condition insofar as 
[it] subordinates individualism to the rehearsal of values and signs that are 
not of the speaker’s making,”*** much as the speaker in a funerary lament 
may perform the grief of a deceased’s relatives.** In ritual, writes Edmund 
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Leach, “there is no separate audience of listeners,” but instead “the per- 
formers and the listeners are the same people” and “we engage in rituals in 
order to transmit collective messages to ourselves.”*** 

The collective experience of epideictic is closely connected to the pow- 
erful transcendence that it can achieve and which is its chief function, a 
fitting response to situations in which social unity is threatened. In the 
classical rhetorical tradition, Isocrates and Plato both conclude that epi- 
deictic promotes social, cultural, and political cohesion,*” and the sub- 
ject of Gorgias of Leontini’s Olympic oration was homonmia, or concord, 
arguing that Greeks should wage war with barbarians rather than each 
other. The Greek sophist Hippias of Elis also advocated Greek unity.*** In 
contemporary commentary, Bradford Vivian writes that epideictic is used 
to establish solidarity by providing “common explanations of a people’s 
historical past and the lessons (whether peaceful or violent) it betokens for 
the group’s present and future.”*” In their study of southern speeches in 
the aftermath of the Civil War, Waldo Braden and Harold Mixon conclude 
that for southerners epideictic became an “amalgam or binding element, 
drawing together in a single oration shared aspirations, deep sentiments, 
memories, and fantasies of listeners and speaker, enshrined in communal 
values and myths.”**° These and other commentators have noted the power 
of epideictic to unify a community and legitimize decisions by ground- 
ing them in a common framework of value and meaning. The following 
chapters illustrate how the registral features of epideictic identified in this 
chapter have functioned in the United States Supreme Court’s fundamen- 
tal rights jurisprudence to legitimize judicial decisions that inaugurated 
constitutional change with broad social consequences. 


CHAPTER 2 


Freedom of Speech, Paramologia, 
and the Flag 


Many of the epideictic features of judicial opinions may be classified as 
dicta—commentary that either gratuitously extends to questions beyond 
the facts of the immediate case or is unnecessary to support the logi- 
cal propositions a case represents and therefore not considered binding 
precedent in later cases.' Justice Edward Fadeley objected in his con- 
curring opinion for the Oregon Supreme Court in Snow v. Oregon State 
Penitentiary (1989), for example, that the praise in a “panegyric to the 
polygraph” which he perceived in the majority opinion was “neither pre- 
sented as if it were dicta nor based on an analysis of appropriateness for 
admission which relies upon the facts and circumstances of this case.”? As 
noted in the previous chapter, praise comes in many forms, including per- 
formative, nonpropositional ones. The incontestability of gnomic sayings 
which Barbara Czarniawska notes, because they are “situated no-place in 
no-time” and feature “abstract protagonists”*—much like the self-enclosed 
quality of epideictic itself'—also reflects an inherent contingency that lim- 
its their determinacy. Both legal maxims and maxims on general subjects 
have been criticized as “ostentatious,” holding little legal significance but 
serving only as “a way to show off.” Amplification devices such as meta- 
phors and other figures of thought and speech, particularly those involv- 
ing repetition, may also be dismissed as superfluous rather than necessary 
elements of legal reasoning. Reducing legal reasoning to a set of logical 
propositions in the manner a traditional analysis of dicta recommends will 
necessarily neglect much of its epideictic content. 

Because dicta is not binding in future cases, it is often considered not 
only peripheral but even damaging to the clarity of judicial opinions. For 
some commentators, gnomic sayings such as “liberty finds no reference in 
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a jurisprudence of doubt,” “the greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without understanding,”” 
“the secular state is not an examiner of consciences,” or “one man’s vul- 
garity is another’s lyric,” and densely figured descriptions such as Justice 
Louis Brandeis’s account of the American colonists’ belief that “fear breeds 
repression; that repression breeds hate; that hate menaces stable govern- 
ment; that the path of safety lies in the opportunity to discuss freely sup- 
posed grievances and proposed remedies; and that the fitting remedy for 
evil counsels is good ones,” are mystifying distractions that only serve a 
stylistic function. To the extent they are taken seriously as legal proposi- 
tions rather than stylistic flourishes, they may be considered dogmatic or 
illiberal because they do not constitute the fully elaborated reasons which 
“build the bridge between the authorities they cite and the results they 
decree” in order to legitimize judicial opinions in democratic societies." 

Other commentators have been more skeptical of the distinction that 
the concept of dicta signifies, however, and of dismissive attitudes toward it. 
In Robert Tsai’s study of how the rhetorical strategies of activists, lawyers, 
and presidents created a “faith community based on rule of law values” 
which shaped the development of First Amendment culture, for example, 
he argues that the widespread dissemination of judicial metaphors regard- 
ing the First Amendment in public discourse suggests that “one should pay 
careful attention to dicta, for it is in the so-called nonessential portions of 
judicial rulings, legal memoranda, and policy statements that such direct 
appeals to the populace are to be found.” Tsai notes that the metaphori- 
cal content of opinions plays an important role “in the construction of the 
political imagination,” with the potential to cultivate “political intimacy” 
or “a sense of affinity among citizens who disagree about the good life,” a 
“regenerative power” with the capacity to “level and legitimate the law.”!’ 
Like Tsai, Paul Kahn writes that dicta is as important as the content of a 
judgment to the rhetoric of a judicial opinion. With regard to the unifying 
work of the judiciary, Kahn writes, the logical content of opinions is the 
“least interesting aspect.” Similarly, Don Le Duc argues that the means of 
persuasion available to courts make dicta a “far more potent force for legal 
change than the rather abstract descriptions of legal references would sug- 
gest,” noting that “the more vigorous or eloquent the judicial passage being 
quoted, the less likely it is to be an expression of existing law.” 

Although many commentators have focused exclusively on the sty- 
listic dimension of judicial metaphors rather than their function in legal 
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reasoning, Haig Bosmajian claims that the tropological language of opin- 
ions helps us understand the logical basis of decisions. In response to a 
history of commentary that condemns judicial metaphors for many of the 
same reasons that modern language policies condemned all metaphor, 
Bosmajian writes that we should be “a bit wary of the tropology of the law” 
because it can narrow thinking and result in “outmoded and dangerous 
legal language and precedents,” but for the most part Bosmajian defends 
the importance of tropological language to judicial thought against 
those who would dismiss it as mere stylistic ornamentation.’* Similarly, 
Maksymilian Del Mar recognizes both metaphor and figures as important 
artifacts of legal inquiry, forms of language that “signal their own artifice” 
and “call upon us to participate” in legal thought, enabling and sustaining 
inquiry in important ways.” 

Studies of legal discourse have also largely neglected figures of thought 
and speech in favor of an exclusive focus on metaphor in a manner that 
parallels the focus on metaphor that Jeanne Fahnestock notes of science 
and textual studies.’* Bosmajian acknowledges this limitation of his own 
study, writing that his analysis is restricted to tropes and does not deal 
with that “other group of figures of speech, schemes,” because he concludes 
that figures such as antithesis, asyndeton, anaphora, and antimetabole “do 
not have the impact on meaning or conceptualization that tropes do.”” 
Similarly, Chaim Perelman and Lucie Olbrechts-Tyteca acknowledge that 
they subordinate the study of figures to argumentation.” As explained 
in the previous chapter, however, not only do Chaim Perelman and Lucie 
Olbrechts-Tyteca recognize the argumentative power of figures but other 
commentators such as Jeanne Fahnestock note that figures share acommon 
origin with metaphor and belong equally to the “pragmatic or situational 
and functional dimension of language,””' forming a “verbal summary that 
epitomizes a line of reasoning”” with the capacity to change an audience’s 
perspective.” Del Mar is the most notable exception to the neglect of fig- 
urality in legal thought, noting that his study of judicial figures such as 
antithesis, parataxis, antimetabole, and personification was inspired by 
Fahnestock’s work on figures in science.” 

Despite the fact that judicial metaphors and figures may be dismissed 
as dicta, they substantially contribute to the intertextual power of opinions 
as evidenced by the frequent quotation of the figurative language of opin- 
ions both in the popular press and later opinions. In Bosmajian’s study 
of judicial metaphors, for example, he notes that they are often “cited as 
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support in the reasoning of subsequent decisions,” such as many of the 
opinions of Justice Robert Jackson, who “often developed his arguments in 
nonliteral, figurative terms, some of which were subsequently cited again 
and again by courts at all levels.”” Del Mar notes that figures are “highly 
memorable,” making them “more likely to be re-used,” perhaps because 
they are “kinesically resonant” and invite our interaction with them.” 
According to Tsai, the power of judicial metaphors is furthered by the fact 
that their moving quality tends to find reception in a wider circulation in 
later opinions and secondary media, which “increases the chance that it 
will be appropriated by others.””” 

Many traditionally recognized examples of epideictic outside of the 
judicial context reflect this intertextual power. As James Jasinski notes, for 
example, Abraham Lincoln’s three-part tricolon structure in the perora- 
tion of his Gettysburg Address, in which Lincoln resolved that “govern- 
ment of the people, by the people, for the people, shall not perish from the 
earth,” is borrowed without attribution from Daniel Webster’s 1830 speech 
in reply to Robert Hayne regarding a proposal to limit the sale of land in 
Western states: “The people’s government, made for the people, made by 
the people, and answerable to the people.”? Paul Baker and Sibonile Ellece 
similarly note that Martin Luther King, Jr’s “I Have a Dream” speech 
refers to Abraham Lincoln’s Gettysburg Address by using the phrase “five 
score years ago,” as well as to the Bible, Shakespeare, and the Declaration 
of Independence,” often without attribution. 

This chapter examines the epideictic registers in the Court’s juris- 
prudence regarding the First Amendment’s Free Speech Clause, first in 
the Court’s opinions regarding the constitutionality of compulsory flag 
salutes in Minersville School District v. Gobitis (1940) and West Virginia 
State Board of Education v. Barnette (1943), and then in the opinions of 
Justices William Brennan, Anthony Kennedy, and William Rehnquist 
regarding prosecutions for desecration of the American flag in Texas 
v. Johnson (1989). I argue that the cases reveal the central role that the fig- 
ure of paramologia, or strategic concession, played in the Court’s thought 
regarding freedom of speech, acknowledging and lamenting the dangers of 
free speech while amplifying its benefits by contrast. I also critique Justice 
Frankfurter’s use of epideictic in the flag salute cases as a failure to accu- 
rately apprehend the nation’s beliefs, desires, and ethical commitments on 
the issue and the efficacy of Justice Rehnquist’s infamous opinion extol- 
ling the flag’s place in American history. 
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The doctrine of fundamental rights did not originate with the United 
States Supreme Court nor is it unique to American law.*° As developed 
in American law, however, historically the doctrine has recognized that 
certain rights are so “implicit in the concept of ordered liberty” that 
restrictions on them must be regarded with heightened scrutiny.*! It has 
particularly emerged in the extension of the Bill of Rights to state gov- 
ernments through the “incorporation”? or “absorption”® of its most 
important guarantees into the Due Process Clause of the Fourteenth 
Amendment. As Milton Konvitz explains, the process of identifying some 
rights and liberties that enjoy more dignity or have a higher rank than oth- 
ers and therefore deserve more vigilance and protection can be traced to 
the early years of the American colonies.** The primary drafter of the Bill 
of Rights, James Madison, first identified certain rights as preeminently 
important “natural rights,” speaking of “the great rights, the trial by jury, 
freedom of the press,...liberty of conscience,” while more reluctantly rec- 
ognizing other guarantees in the Bill of Rights.* 

Madison initially opposed the idea of a Bill of Rights because he thought 
their enumeration was unnecessary and inconsistent with the idea of pop- 
ular rights, but he eventually supported the enumeration of certain rights 
in response to public outcry for a Bill of Rights and the usefulness of the 
constitutional enumeration of certain rights in public debate.” Producing 
a discursive commitment to certain rights in a “solemn manner” so that 
they became “incorporated with the national sentiment,” Madison con- 
cluded, could promote political acculturation and be a “good ground for 
an appeal to the sense of the community.”*” For Madison, in other words, 
the compelling purpose of the Bill of Rights was an epideictic one of 
shaping belief, desire, and ethical commitment in the American people 
through the inscription of certain rights in the Constitution, independent 
of its strictly legal significance. 

In American law, the fundamental rights doctrine first emerged in early 
interpretations by the Court of the term “liberty” in the phrase “life, lib- 
erty and property” in the Fifth and Fourteenth Amendments to the United 
States Constitution.” It was not until after the Civil War and passage of the 
Fourteenth Amendment, however, that the Court developed the doctrine 
known as substantive due process by which the Court held that certain 
rights found in the Bill of Rights inhere in the meaning of due process and 
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therefore serve to limit not only the federal government but state govern- 
ments under the Due Process Clause of the Fourteenth Amendment. Justice 
John Harlan advocated this view in dissenting opinions in cases before the 
Court in 1884 and 1908, but it was only in Gitlow v. New York (1925) that 
the Court first recognized the doctrine, writing that “freedom of speech 
and of the press...are among the fundamental personal rights and liberties 
protected by the due process clause of the Fourteenth Amendment from 
impairment by the States.”*® Soon after Gitlow, in Stromberg v. California 
(1931), the Court declared California’s Red Flag Law unconstitutional on 
First Amendment free speech grounds as a violation of the liberty pro- 
tected by the Fourteenth Amendment, and in Palko v. Connecticut (1937) 
the Court first formulated the doctrine under which guarantees in the Bill 
of Rights could be accepted or rejected as fundamental based on whether 
they were “implicit in the concept of ordered liberty.™ In Palko, Justice 
Benjamin Cardozo wrote for the Court that freedom of speech is “the 
matrix, the indispensable condition, of nearly every other form of free- 
dom,” while the right to trial by jury, immunity from prosecution in the 
absence of an indictment, and immunity from self-incrimination “may 
have value and importance” but “are not of the very essence of a scheme of 
ordered liberty." 

According to Milton Konvitz, the fundamental rights doctrine aligns 
with a general compulsion to bring hierarchical order “as soon as a reflec- 
tive mind faces a large body of legal enactments, or religious precepts, or 
moral maxims, or the world of phenomena,” identifying what is relevant 
and irrelevant or important and marginal.” The drive for fundamentals, 
he writes, is “not essentially different from the compulsion felt by theolo- 
gians to formulate the essentials or primary, fundamental beliefs of a reli- 
gious faith.” He notes that in law, however, the term fundamental is often 
imprecise, including honorific purposes and the expression of beliefs, 
desires, and ethical commitments: 


It is at times used in an honorific sense, to underscore the importance of 
the idea or value in question, and it may suffice for the purpose and in the 
context in which it is used. It may contribute some intelligibility to a clas- 
sification, it may make some decisions more predictable; it may help bring 
decisions or principles into a larger order of consistency. It may be used, 
not to describe or explain, but to guide conduct. It may express a wish or 
hope.“ 
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Decisions regarding whether guarantees in the Bill of Rights place limits 
on state governments often inaugurate changes that threaten social unity, 
as reflected in the controversy such decisions engender, which invites epi- 
deictic registers from the Court speaking to the importance of such rights 
to who we are or resolve to be as a polity. 


Flag Salutes 


Both Minersville School District v. Gobitis (1940) and West Virginia State 
Board of Education v. Barnette (1943) involved Jehovah’s Witness children 
who refused to participate in compulsory flag salutes in public schools. 
Discriminatory incidents regarding Jehovah’s Witnesses in the United 
States preceded the two cases by decades, including acts of violence and 
legal cases targeting Witnesses. They faced particularly harsh treatment 
during this period for opposing the American war effort during World War 
I through activities such as the dissemination of extensive anti-war propa- 
ganda, and some Witnesses were sentenced to imprisonment. Before World 
War II began, Witnesses had also opposed saluting the American flag on 
religious grounds, but the patriotic fervor of World War II after decades of 
nationalistic grievances toward Witnesses brought the conflict into par- 
ticularly high relief. In one act of wartime hysteria, Witnesses were feared 
as a Fifth Column and physically attacked as suspected Nazi agents.” 

This was the context in which two children, aged ten and twelve, were 
expelled from the public schools of Minersville, Pennsylvania, for refus- 
ing to participate in a Pledge of Allegiance ceremony required by the 
local board of education which required teachers and students to recite 
the Pledge of Allegiance every day while performing the Bellamy salute 
by extending their right hands in salute to the American flag. The Gobitis 
children were Witnesses who believed that such a gesture was prohibited 
by the Bible, particularly by the proscription in the Ten Commandments 
against worshipping other gods or graven images. Thus, the central conflict 
of Gobitis was about honorific performances. Because their attendance at 
the public school was compulsory, the children’s expulsion required their 
parents to place them in private school.“ When the school expelled them 
for refusing to participate in the ceremony, their family sued the school, 
seeking an injunction prohibiting the school from requiring the children 
to participate in the pledge ceremony based on the assertion that insisting 
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the children participate in it violated without due process of law the reli- 
gious liberty they were entitled to under the Fourteenth Amendment. 

Before discussing Justice Felix Frankfurter’s majority opinion for the 
United States Supreme Court in Gobitis, it is useful to recognize the rhe- 
torical context in which he wrote. Both the district court and the court 
of appeals granted the injunctive relief sought and included epideictic 
registers prominently in their judicial opinions. Judge Albert Maris of 
the United States Court for the Eastern District of Pennsylvania wrote 
two opinions in the case, one responding to the request for a preliminary 
injunction and one following trial. In his first opinion, Maris recognized 
the right of conscience referred to in the Pennsylvania Constitution as 


one of the fundamental bases upon which our nation was founded, namely, 
that individuals have the right not only to entertain any religious belief but 
also to do or refrain from doing any act on conscientious grounds, which 
does not prejudice the safety, morals, property or personal rights of the 
people.” 


In this passage and elsewhere in his opinion, Maris used praise, enumera- 
tion, dirimens copulatio, eloquence, the gnomic aspect, and affirmative 
modality to magnify the value of freedom of conscience. He wrote that 
freedom of conscience meant freedom for each individual to decide for 
themselves what is religious, and to permit the state to determine whether 
religious objections were sincere “would be to sound the death knell of 
religious liberty.” 

Following the trial in Gobitis, Judge Maris also prefigured Justice 
Jackson’s attack on compelled belief in Barnette by referencing the context 
of the war and incorporating praise, exergasia, and antithesis to amplify his 
conclusion that religious liberty was crucial to national security because it 
cultivated independent thought in contrast to totalitarian conformity: 


We need only glance at the current world scene to realize that the preser- 
vation of individual liberty is more important today than ever it was in the 
past. The safety of our nation largely depends upon the extent to which we 
foster in each individual citizen that sturdy independence of thought and 
action which is essential in a democracy. The loyalty of our people is to 
be judged not so much by their words as by the part they play in the body 
politic. Our country’s safety surely does not depend upon the totalitarian 
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idea of forcing all citizens into one common mold of thinking and acting 
or requiring them to render a lip service of loyalty in a manner which con- 
flicts with their sincere religious convictions. Such a doctrine seems to me 
utterly alien to the genius and spirit of our nation and destructive of that 
personal liberty of which our flag itself is the symbol.” 


The transcendent purpose of Maris’s epideictic register in this passage is 
augmented by his frequent use of the first-person plural (we, our) and ref- 
erences to democracy and the body politic. 

The school appealed Judge Maris’s decision to the United States 
Court of Appeals for the Third Circuit. Writing for the court of appeals, 
Judge William Clark wrote a lengthy opinion so saturated in epideictic 
features, particularly the gnomic aspect, that it is impossible to do all 
of the features justice here. The case raised questions “within the aura 
of conscience,”*® Clark wrote, and he included a quotation from the 
Puritan minister Roger Williams, who Clark introduced as a “champion 
of religious liberty,” discussing the Latin maxim salus populi suprema lex 
(“let the welfare of the people be the supreme law”). In addition, Clark 
elevated religious faith above respect for secular laws through a dense 
convergence of praise, eloquence, the gnomic aspect, and a relatively 
affirmative modality: 


Reverence is manifestly something deeper than law. The mere creation 
by fiat of a particular moral standard would not mean that its violation 
might reasonably be expected to arouse the passions productive of peace 
breaches. There are, however, certain “ethics” whether furnished with 
legal sanctions or not, that do plumb those reaches of our emotions. *! 


The opinion also included more specifically gnomic sayings, such as that 
“compulsion rather than protection should be sparingly exercised,” for 
“harm usually comes from doing rather than leaving undone, and refrain- 
ing is generally not sacrilege.” Similarly, Clark wrote that “departure from 
a recently evolved ritualistic norm of patriotism is not clear and present 
assurance of future cowardice or treachery,” for “we do not find the essen- 
tial relationship between infant patriotism and the martial spirit.”” 

Judge Clark’s opinion quoted George Washington’s praise of free- 
dom of conscience in his October 1789 letter to Quakers, which the opin- 
ion introduces with the remark that “the almost universal character” of 
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Washington’s wisdom “always freshly surprises.” In the passage of the let- 
ter quoted in the opinion, Washington says: 


I assure you very explicitly, that in my opinion the conscientious scruples 
of all men should be treated with great delicacy and tenderness; and it is 
my wish and desire, that the laws may always be as extensively accommo- 
dated to them, as a due regard to the protection and essential interests of 
the nation may justify and permit. 


Weaving Washington’s language from the letter into his opinion, Clark 
then wrote that the school that had expelled the Gobitis children had 
“failed to ‘treat the conscientious scruples’ of all children with that ‘great 
delicacy and tenderness. ” He quoted at length from Daniel Webster's 
1820 Speech in Commemoration of the First Settlement of New England, 
in which Webster wrote eloquently of the love of religious liberty, calling 
it “a stronger sentiment than an attachment to civil or political freedom,” 
prominently featuring praise, metaphor, antithesis, parallelism, the gno- 
mic aspect, and affirmative modality: 


History instructs us that this love of religious liberty, a compound senti- 
ment in the breast of men, made up of the dearest sense of right and the 
highest conviction of duty, is able to look the sternest despotism in the 
face.” 


In separate places in his opinion, Judge Clark also prominently quoted 
without attribution portions of the gnomic saying of Jesus in Matthew 
19:14 of the Christian scriptures: “Suffer little children, and forbid them 
not, to come unto me: for of such is the kingdom of heaven.” Clark first 
quoted the verse in the opening sentence of his opinion: “Eighteen big 
states have seen fit to exert their power over a small number of little chil- 
dren (‘and forbid them not’).” He quoted the verse a second time some ten 
paragraphs later, writing, “These little children (‘suffer them’) are asking 
us to afford them the protection of the First Amendment (Bill of Rights) to 
the Constitution and to permit them the “free exercise’ of their ‘religion’ ”* 
By neglecting to attribute the saying to its biblical source, Clark creates 
a more affirmative modality characteristic of epideictic, and combined 
with the praise, figurality, eloquence, and gnomic aspect that pervade the 
opinion, it is clear that Clark responded to the situation of Gobitis with an 
insistent paean to religious liberty. 
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When the school appealed Judge Clark’s decision to the United States 
Supreme Court, the Court agreed to hear the appeal. In an 8:1 decision 
that met with substantial criticism from the legal community and the pop- 
ular press, the Court reversed the district court and the court of appeals 
and held that Pennsylvania’s compulsory flag salute statute did not violate 
the rights of the Gobitis children. Justice Frankfurter began the Court’s 
majority opinion in Gobitis with a somber tone of self-dramatization that 
elevated the Court’s authority through praise, repetition, parallelism, elo- 
quence, the gnomic aspect, and affirmative modality: 


A grave responsibility confronts this Court whenever in course of liti- 
gation it must reconcile the conflicting claims of liberty and authority. 
But when the liberty invoked is liberty of conscience, and the authority is 
authority to safeguard the nation’s fellowship, judicial conscience is put to 
its severest test.” 


This opening passage of Gobitis illustrates how appeals to judicial restraint 
and epideictic registers, while often alternative rhetorical strategies for 
legitimizing decisions, can also be combined to dramatic effect. 

After reciting the facts and identifying the legal issue in the case, 
Justice Frankfurter praised the capacity of religious liberty to deal with 
the “ultimate mystery of the universe.” He used praise, metaphor, antith- 
esis, repetition, asyndeton, eloquence, the gnomic aspect, and a relative 
absence of epistemic qualifiers to magnify the value of religious liberty 
around this theme: 


Certainly the affirmative pursuit of one’s convictions about the ultimate 
mystery of the universe and man’s relation to it is placed beyond the reach 
of law. Government may not interfere with organized or individual expres- 
sion of belief or disbelief. Propagation of belief—or even of disbelief—in 
the supernatural is protected, whether in church or chapel, mosque or 
synagogue, tabernacle or meeting-house. 


Despite his praise of religious liberty, however, Frankfurter concluded that 
at times the “manifold character of man’s relations may bring his concep- 
tion of religious duty into conflict with the secular interests of his fellow- 
men.” Although Justice Frankfurter acknowledged that the Court dealt 
with “interests so subtle and so dear, every possible leeway should be given 
to the claims of religious faith,” and “no single principle can answer all of 
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life’s complexities,” he nonetheless argued that the right to religious lib- 
erty, “however dissident and however obnoxious to the cherished beliefs of 
others—even of a majority—is itself the denial of an absolute.” To affirm 
freedom of conscience without limits, he wrote, “would deny that very plu- 
rality of principles which, as a matter of history, underlies protection of 
religious toleration.”** 

The basic gesture of these early passages of Frankfurter’s opinion in 
Gobitis, in other words, was to magnify the value of religious liberty only 
as a form of paramologia, or strategic concession, serving to amplify by 
contrast his greater paean to national unity which animated the rest of 
the opinion. A paramologia nearly reversing these priorities—conceding 
the value of national unity to amplify freedom of expression and belief by 
contrast instead—would later find expression in Barnette as it did in First 
Amendment jurisprudence both before and after Gobitis. This central ges- 
ture of the epideictic registers of Frankfurter’s opinion demonstrates the 
anachronistic quality of his opinion and may help explain why the case 
was reversed in such rapid fashion. 

Justice Frankfurter began his paean to national unity in Gobitis by 
extolling the importance of an individual’s corresponding duty to secular 
law. “In the course of the long struggle for religious toleration,” he wrote, 
the right of conscience did not relieve the individual from obedience to “a 
general law not aimed at the promotion or restriction of religious beliefs.” 
The mere possession of religious convictions which contradict secular law, 
he wrote, did not relieve anyone of their political responsibilities.” Then 
in a gnomic saying that forms one of the most famous lines of Gobitis, 
Frankfurter shifted attention from unity to security: “National unity is 
the basis of national security,” an interest “inferior to none in the hier- 
archy of legal values.” With unity thus tied to security, Frankfurter 
finally framed the issue in dramatically existential terms by comparing 
it to the Civil War, describing it as a phase of the “profoundest problem 
confronting a democracy—the problem which Lincoln cast in memorable 
dilemma: ‘Must a government of necessity be too strong for the liberties of 
its people, or too weak to maintain its own existence?’”*! Lincoln’s ques- 
tion derives from his Address to a Special Session of Congress on July 4, 
1861, addressing whether to go to war with the seceding states. 

With the apparent conflict between religious liberty and national 
security established in these terms, Justice Frankfurter’s paean to unity 
and the American flag began in earnest, incorporating praise, exergasia, 
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enumeration, antithesis, parallelism, eloquence, the gnomic aspect, and 
affirmative modality: 


The ultimate foundation of a free society is the binding tie of cohesive 
sentiment|,]...fostered by all those agencies of the mind and spirit which 
may serve to gather up the traditions of a people, transmit them from gen- 
eration to generation, and thereby create that continuity of a treasured 
common life which constitutes a civilization. “We live by symbols.” The 
flag is the symbol of our national unity, transcending all internal dif- 
ferences, however large, within the framework of the Constitution. This 
Court has had occasion to say that “the flag is the symbol of the Nation’s 
power, the emblem of freedom in its truest, best sense it signifies govern- 
ment resting on the consent of the governed; liberty regulated by law; the 
protection of the weak against the strong; security against the exercise of 
arbitrary power; and absolute safety for free institutions against foreign 


aggression.” 


This passage and accompanying language in Gobitis caused some editori- 
als in major newspapers to attribute the decision to war hysteria.“ 

In a commonplace of debates regarding the conflict between security 
and other values, Frankfurter concluded by arguing that without respect 
for the flag no other rights were possible: “The preciousness of the fam- 
ily relation, the authority and independence which give dignity to parent- 
hood, indeed the enjoyment of all freedom, presuppose the kind of ordered 
society which is summarized by our flag.” A society dedicated to preserv- 
ing “these ultimate values of civilization,” he wrote, may “in self-protection 
utilize the educational process for inculcating those almost unconscious 
feelings which bind men together in a comprehending loyalty, whatever 
may be their lesser differences and difficulties.”® 

The Court’s decision in Gobitis was poorly received by the over- 
whelming majority of law and political science journals and by popular 
media outlets. The editorial comments in 171 of the larger newspapers 
throughout the country disapproved of the decision. Despite this public 
disapprobation, the refusal of Jehovah’s Witness children to participate in 
compulsory flag salute ceremonies resulted in the expulsion of children 
in at least thirty-one states following the decision,‘ and on January 9, 
1942, the West Virginia Board of Education ordered that the flag salute 
become “a regular part of the program of activities in the public schools.” 
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The school board’s resolution requiring the salute required that all teach- 
ers and students “participate in the salute honoring the Nation represented 
by the Flag” and that refusal to salute the flag be regarded as “an act of 
insubordination,” and it was preceded by a preamble containing lengthy 
recitals from Justice Frankfurter’s opinion as justification.” It was in this 
context that after only a few years the Court reversed Gobitis in Barnette 
when the parents of Witness children sought an injunction prohibiting 
enforcement of the West Virginia order that had been premised on the 
Court’s own opinion. 

In his opinion for the majority in Barnette, Justice Robert Jackson 
began in simpler terms than Justice Frankfurter had in Gobitis. Jackson 
first recited the facts and concerns that had brought the case before the 
Court, recognizing both that the West Virginia flag salute resolution con- 
tained recitals from the Court’s opinion in Gobitis and that many had com- 
plained that the Bellamy salute required by the resolution was “too much 
like Hitler's.” Amplifying the harm that Gobitis had caused, Jackson 
noted that Jehovah’s Witness children had been expelled and threat- 
ened with expulsion for refusing to participate in the salute, that officials 
had threatened to send them to reformatories maintained for criminally 
inclined juveniles, and that their parents had been prosecuted and threat- 
ened with prosecution for causing delinquency.® 

Rather than frame the case in terms of religious liberty as the courts 
had in Gobitis, Justice Jackson approached compulsory flag salutes as com- 
pelled speech that violated the First Amendment’s free speech protections. 
He began by establishing the flag salute as a form of utterance using a 
characteristically epideictic register: 


Symbolism is a primitive but effective way of communicating ideas. The 
use of an emblem or flag to symbolize some system, idea, institution, or 
personality, is a short cut from mind to mind. Causes and nations, politi- 
cal parties, lodges and ecclesiastical groups seek to knit the loyalty of their 
followings to a flag or banner, a color or design. The State announces rank, 
function, and authority through crowns and maces, uniforms and black 
robes; the church speaks through the Cross, the Crucifix, the altar and 
shrine, and clerical raiment. Symbols of State often convey political ideas 
just as religious symbols come to convey theological ones. Associated with 
many of these symbols are appropriate gestures of acceptance or respect: a 
salute, a bowed or bared head, a bended knee. A person gets from a symbol 
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the meaning he puts into it, and what is one man’s comfort and inspiration 
is another’s jest and scorn.” 


The dense convergence of praise, exergasia, enumeration, antithesis, asyn- 
deton, parallelism, eloquence, the gnomic aspect, and affirmative modal- 
ity in this passage is augmented by its historical scope and by Jackson’s 
alignment of political with religious symbols. 

Justice Jackson then discussed First Amendment precedent before shift- 
ing to an epideictic register again in the last several pages of the opinion, 
a lengthy peroration that began with a gnomic saying that incorporated 
epanalepsis or perhaps a form of chiasmus: “Government of limited power 
need not be anemic government.”” Jackson then specifically responded 
to Justice Frankfurter’s provocative quotation of Lincoln in Gobitis, writ- 
ing that “without promise of a limiting Bill of Rights it is doubtful if our 
Constitution could have mustered enough strength to enable its ratifica- 
tion,” and “to enforce those rights today is not to choose weak government 
over strong government.” Instead, Jackson wrote, “it is only to adhere as 
a means of strength to individual freedom of mind in preference to offi- 
cially disciplined uniformity for which history indicates a disappointing 
and disastrous end.”” 

Justice Jackson characterized Justice Frankfurter’s paean to unity 
in Gobitis as the “very heart of the Gobitis opinion,” then derided it in a 
lengthy invective that culminated in an enthymematic cap in the gnomic 
aspect: 


Struggles to coerce uniformity of sentiment in support of some end thought 
essential to their time and country have been waged by many good as well 
as by evil men. Nationalism is a relatively recent phenomenon but at other 
times and places the ends have been racial or territorial security, support 
of a dynasty or regime, and particular plans for saving souls. As first and 
moderate methods to attain unity have failed, those bent on its accom- 
plishment must resort to an ever-increasing severity. As governmental 
pressure toward unity becomes greater, so strife becomes more bitter as 
to whose unity it shall be. Probably no deeper division of our people could 
proceed from any provocation than from finding it necessary to choose 
what doctrine and whose program public educational officials shall com- 
pel youth to unite in embracing. Ultimate futility of such attempts to com- 
pel coherence is the lesson of every such effort from the Roman drive to 
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stamp out Christianity as a disturber of its pagan unity, the Inquisition, 
as a means to religious and dynastic unity, the Siberian exiles as a means 
to Russian unity, down to the fast failing efforts of our present totalitar- 
ian enemies. Those who begin coercive elimination of dissent soon find 
themselves exterminating dissenters. Compulsory unification of opinion 
achieves only the unanimity of the graveyard.” 


Jackson quickly followed this invective with a rapid succession of highly 
conspicuous figures including antithesis, conduplicatio, and chiasmus, 
writing that the First Amendment was “designed to avoid these ends by 
avoiding these beginnings” and that “authority here is to be controlled by 
public opinion, not public opinion by authority.”” 

Justice Jackson wrote that the case was only difficult because “the flag 
involved is our own,” and he argued that “we apply the limitations of the 
Constitution with no fear that freedom to be intellectually and spiritually 
diverse or even contrary will disintegrate the social organization.” A fear 
that free and voluntary patriotism will fail to appear, he wrote, is “to make 
an unflattering estimate of the appeal of our institutions to free minds.” In 
the form of a paramologia which contests Justice Frankfurter’s paramolo- 
gia in Gobitis, Jackson wrote that individualism and the cultural diversity 
of “exceptional minds” come “at the price of occasional eccentricity and 
abnormal attitudes,” but “when they are so harmless to others or to the 
State as those we deal with here, the price is not too great.” In the final 
lines of his peroration, Jackson repeated this argument by stating that if 
freedom to disagree were “limited to things that do not matter much,” it 
would be “a mere shadow of freedom.” Instead, “the test of its substance is 
the right to differ as to things that touch the heart of the existing order.”” 

Finally, Justice Jackson concluded the opinion with his famous meta- 
phor of a fixed star in a constitutional constellation: “If there is any fixed 
star in our constitutional constellation, it is that no official, high or petty, 
can prescribe what shall be orthodox in politics, nationalism, religion, or 
other matters of opinion or force citizens to confess by word or act their 
faith therein.””° Haig Bosmajian describes this metaphor from Barnette 
as “the most memorable and influential tropological passage” among 
many of Jackson’s metaphors to be quoted in later opinions,” and Sanford 
Levinson describes it as “one of the most quoted sentences in all consti- 
tutional law.” Jackson’s constellation metaphor magnifies the value of 
freedom from compelled speech not only beyond the reach of any other 
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constitutional value but beyond the audience’s perceptual capacities to the 
level of the sublime. 

Justices Hugo Black and William Douglas wrote a brief concurring 
opinion in Barnette explaining their “change of view” on the flag salute 
issue since Gobitis, which they had joined. They began their opinion by 
acknowledging that although the principle Gobitis recognized of deferring 
to state legislation believed to be inimical to the public good was sound, 
“its application in the particular case was wrong,”” and they concluded 
their opinion with a peroration that featured a brief epideictic moment 
reflecting praise, repetition, parallelism, eloquence, the gnomic aspect, 
and affirmative modality: 


Words uttered under coercion are proof of loyalty to nothing but self- 
interest. Love of country must spring from willing hearts and free minds, 
inspired by a fair administration of wise laws enacted by the people’s 
elected representatives within the bounds of express constitutional 
prohibitions.”*° 


Although Justice Frankfurter unsurprisingly wrote a dissenting opin- 
ion in Barnette, it differed substantially from his opinion in Gobitis. In 
Barnette, Frankfurter distanced himself from his paean to national unity 
in Gobitis and instead limited his opinion to magnifying the value of judi- 
cial restraint.*! 

“Were my purely personal attitude relevant I should wholeheartedly 
associate myself with the general libertarian views in the Court’s opin- 
ion,” Justice Frankfurter wrote in Barnette, “representing as they do the 
thought and action of a lifetime.” He wrote that as a justice on the Court, 
however, “I am not justified in writing my private notions of policy into 
the Constitution, no matter how deeply I may cherish them or how mis- 
chievous I may deem their disregard.”** These words hardly form a rousing 
refrain in support of the transcendent unity symbolized by the flag which 
Frankfurter advanced in Gobitis, a refrain that led to his words populating 
the preamble of the flag salute resolution at issue in Barnette. In Gobitis, 
Frankfurter had used the passive subjunctive phrase even were we con- 
vinced of the folly to refer to the flag salute in order to distance himself 
from substantive disagreement with the salute,” while in Barnette he used 
the active form we may deem it a foolish measure, consistent with his new- 
found declaration that he did not agree with the salute.** By the end of 
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his dissent in Barnette, Frankfurter even framed the conclusion as obvi- 
ous: “Of course patriotism can not be enforced by the flag salute.”** The 
point was not the wisdom or folly of the salute, he argued in Barnette, but 
that “this Court is not the organ of government to resolve doubts as to 
whether it will fulfill its purpose.” 

Justice Frankfurter’s dissenting opinion in Barnette spanned a lengthy 
twenty-five pages almost entirely devoted to the use of exergasia to mag- 
nify the value of judicial restraint, developing this central tenet in varied 
forms. “The admonition that judicial self-restraint alone limits arbitrary 
exercise of our authority is relevant every time we are asked to nullify leg- 
islation,” he wrote, a deference to legislative authority that he called “the 
very essence of our constitutional system and the democratic conception 
of our society.”*” He emphasized that “this is no dry, technical matter,” nor 
of “ephemeral significance,” but an “august” one that “cuts deep into one’s 
conception of the democratic process.”** He warned the Court against suc- 
cumbing to “the pressures of the day,” writing that “our system is built 
on the faith that men set apart for this special function, freed from the 
influences of immediacy and from the deflections of worldly ambition, 
will become able to take a view of longer range.” Although Frankfurter 
devoted some attention to magnifying the value of judicial restraint in 
Gobitis, it held a secondary emphasis compared to his soaring paean to 
national unity which is entirely absent from his opinion in Barnette. 

In Justice Frankfurter’s peroration in Barnette, he quoted extensively 
from legal theorist James Thayer’s autobiography of Chief Justice John 
Marshall, introducing Thayer’s autobiography as a competing paramo- 
logia in response to Justice Jackson’s concession of the dangers of free 
speech. Frankfurter’s competing paramologia in Barnette also differed 
substantially from the paramologia that he had advanced in Gobitis. In 
contrast to Gobitis, in which Frankfurter had conceded the importance of 
religious liberty only to magnify the value of national unity by contrast, 
in Barnette he conceded that the invalidation of unconstitutional legisla- 
tion could sometimes be justified only to magnify the value of legislative 
supremacy as a privileged forum for free speech which outweighed the 
value of all but the most conservative approaches to judicial review. As 
quoted by Frankfurter, Thayer wrote: 


I venture to think that the good which came to the country and its people 
from the vigorous thinking that had to be done in the political debates 
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that followed [the passage of unconstitutional laws], from the infiltration 
through every part of the population of sound ideas and sentiments, from 
the rousing into activity of opposite elements, the enlargement of ideas, 
the strengthening of moral fiber, and the growth of political experience 
that came out of it all—that all this far more than outweighed any evil 
which ever flowed from the refusal of the court to interfere with the work 
of the legislature.” 


In Barnette, not only did Frankfurter abandon his paean to national unity 
but he also abandoned the paramologia at the heart of his Gobitis opin- 
ion in which he had argued that national unity, as the basis of national 
security, constituted an interest “inferior to none in the hierarchy of legal 
values.””' In his dissenting opinion in Barnette, Frankfurter argued that 
judicial deference to the legislature outweighed judicial authority to invali- 
date legislation that violated the First Amendment’s free speech protec- 
tions. According to the Thayer excerpt which Frankfurter relied on in 
Barnette, the “tendency of a common and easy resort to this great func- 
tion” of judicial review, “now lamentably too common, is to dwarf the 
political capacity of the people and to deaden its sense of moral responsi- 
bility.”*? The Court’s majority was not protecting freedom of speech in its 
greatest forum, Frankfurter concluded, which was the legislature. 


The Fitting Remedy for Bad Speech 


Robert Tsai writes that Barnette “simultaneously affirmed the integrity 
of individuals’ intensely held outlook and ethics and required that they 
subscribe to a particular set of democratic values.’ Justice Jackson’s 
opinion responded to the threat to social unity posed by the flag salute 
issue by incorporating extended epideictic registers proclaiming a set of 
beliefs, desires, and ethical commitments he believed would legitimize it, 
but in a manner substantially different from Justice Frankfurter’s response 
to a similar situation, separated only by the distance of World War II, in 
which Frankfurter had promoted national unity. Jackson’s paramologia 
in Barnette proclaiming that the First Amendment guarantee of free- 
dom of speech came “at the price of occasional eccentricity and abnormal 
attitudes” revealed a common gesture in First Amendment jurispru- 
dence expressed in its epideictic content. The figure is made all the more 
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salient by its conflict with Frankfurter’s paramologias in both Gobitis and 
Barnette as well as by the fact that the form of Jackson’s paramologia, not 
Frankfurter’s, is more closely aligned with the predominant gesture of 
American jurisprudence regarding the values that inform the interpre- 
tation of the First Amendment’s protections of freedom of speech both 
before and since Gobitis. 

In the following passage from Justice Louis Brandeis’s concurring 
opinion in Whitney v. California (1927), for example, in which the Court 
upheld a conviction under the California Criminal Syndicalism Act for 
allegedly promoting the violent overthrow of government—later overruled 
by Brandenburg v. Ohio (1969)—Brandeis offered a powerful paramologia 
to the inherent risks of freedom of speech using a combination of praise, 
antithesis, anadiplosis, eloquence, the gnomic aspect, and a relatively 
affirmative modality aside from its grounding in the perspective of the 
American colonists: 


Those who won our independence believed...that public discussion is 
a political duty; and that this should be a fundamental principle of the 
American government. They recognized the risks to which all human 
institutions are subject. But they knew that order cannot be secured merely 
through fear of punishment for its infraction; that it is hazardous to dis- 
courage thought, hope and imagination; that fear breeds repression; that 
repression breeds hate; that hate menaces stable government; that the path 
of safety lies in the opportunity to discuss freely supposed grievances and 
proposed remedies; and that the fitting remedy for evil counsels is good 
ones. Believing in the power of reason as applied through public discus- 
sion, they eschewed silence coerced by law—the argument of force in its 
worst form. Recognizing the occasional tyrannies of governing majorities, 
they amended the Constitution so that free speech and assembly should 
be guaranteed.” 


This passage of Brandeis’s opinion in Whitney has been quoted in many 
later judicial opinions, including Brandeis’s gnomic saying “the fitting 
remedy for evil counsels is good ones,” which has itself been quoted fifty- 
five times.” 

Writing for the majority in Bridges v. California (1941), in which the 
Court overturned contempt of court fines for threatening a strike if a judi- 
cial case resulted in an unfavored outcome and for publishing the threat, 
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Justice Hugo Black wrote that “it is a prized American privilege to speak 
one’s mind, although not always with perfect good taste, on all public insti- 
tutions.””° Similarly, in United States v. Associated Press (1943), in which 
the United States District Court for the Southern District of New York 
held that the First Amendment did not protect newspapers from liability 
under the Sherman Antitrust Act, Judge Learned Hand wrote that the First 
Amendment’s protection of freedom of speech “presupposes that right 
conclusions are more likely to be gathered out of a multitude of tongues, 
than through any kind of authoritative selection,” and that while “to many 
this is, and always will be, folly[,] we have staked upon it our all?” 

In New York Times v. Sullivan (1964), in which the Court held that the 
First Amendment’s protection of freedom of speech requires that a pub- 
lic official must prove actual malice to establish a claim for defamation, 
Justice William Brennan acknowledged the risks that freedom of speech 
would yield uncivil speech: 


We consider this case against the background of a profound national 
commitment to the principle that debate on public issues should be unin- 
hibited, robust, and wide-open, and that it may well include vehement, 
caustic, and sometimes unpleasantly sharp attacks on government and 
public officials.’ 


Finally, concession to the risks of free speech appears in Justice William 
Douglas’s dissenting opinion in United States v. White (1971), in which the 
Court held that the admission of evidence from conversations between a 
defendant and an undercover informant collected through electronic sur- 
veillance did not violate the Fourth Amendment protection against unrea- 
sonable searches and seizures: 


Free discourse—a First Amendment value—may be frivolous or serious, 
humble or defiant, reactionary or revolutionary, profane or in good taste; 
but it is not free if there is surveillance. Free discourse liberates the spirit, 
though it may produce only froth. The individual must keep some facts 
concerning his thoughts within a small zone of people. At the same time 
he must be free to pour out his woes or inspirations or dreams to others. 
He remains the sole judge as to what must be said and what must remain 
unspoken. This is the essence of the idea of privacy implicit in the First 
and Fifth Amendments as well as in the Fourth.” 
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In these and many other examples, courts have used epideictic regis- 
ters to magnify the value of free speech through strategic concessions to its 
risks, positioning the risks as a sacrifice worthy of the high value that the 
freedom affords. The Court could alternatively have minimized the risks 
of free speech or the scope of the risks rather than acknowledge them. As 
Chaim Perelman and Lucie Olbrechts-Tyteca note, “concession is above all 
the antidote to lack of moderation” which strengthens an argument and 
makes it easier to defend by restricting the scope of a claim while express- 
ing the fact that “one gives a favorable reception to some of the opponent’s 
real or presumed arguments.”'” In addition to this quality, however, par- 
amologia amplifies by creating a contrast between the elements of an argu- 
ment conceded and those that are not. 


Desecrating the Flag 


Paramologia also formed a central gesture of epideictic registers in the 
Court’s First Amendment jurisprudence in Texas v. Johnson (1989), in 
which the Court held that a criminal law prohibiting the desecration of 
the American flag violated the First Amendment. Johnson emerged from 
an event in which Gregory Johnson burned an American flag during a 
protest of the Reagan administration at the 1984 Republican National 
Convention in Dallas, Texas, while protesters chanted “America, the red, 
white and blue, we spit on you.” As a result of his act of burning the flag, 
Johnson was arrested and convicted of desecrating a flag in violation of 
Texas law.” Justice William Brennan wrote the majority opinion for the 
Court, and Justice Anthony Kennedy wrote a concurring opinion, both 
of which featured paramologias to free speech. Joined by Justices Byron 
White and Sandra Day O’Connor, Justice William Rehnquist published 
an infamously hyperbolic dissenting opinion which has been character- 
ized by one commentator as a “flowery description of history and signifi- 
cance of the flag,”'’ to which both Brennan and Kennedy responded. Both 
Brennan and Kennedy lamented the Court’s decision in dramatic paramo- 
logias despite their support of the decision, and all three of the opinions 
exhibited epideictic features that spoke to the threat to social unity the 
case posed. 

In his majority opinion in Johnson, Justice Brennan wrote that “the 
flag’s deservedly cherished place in our community will be strengthened, 


Freedom of Speech, Paramologia, andthe Flag 93 


not weakened, by our holding today,” and he expounded the principles 
represented by the flag in an eloquent statement exhibiting praise, meta- 
phor, antithesis, repetition, eloquence, the gnomic aspect, and affirmative 
modality: 


Our decision is a reaffirmation of the principles of freedom and inclusive- 
ness that the flag best reflects, and of the conviction that our toleration of 
criticism such as Johnson’s is a sign and source of our strength. Indeed, 
one of the proudest images of our flag, the one immortalized in our own 
national anthem, is of the bombardment it survived at Fort McHenry. It 
is the Nation’s resilience, not its rigidity, that Texas sees reflected in the 
flag—and it is that resilience that we reassert today.’ 


Brennan followed his antithesis that the community would be strength- 
ened, not weakened, by tolerating criticism with another antithesis extend- 
ing the point: “The way to preserve the flag’s special role is not to punish 
those who feel differently about these matters. It is to persuade them that 
they are wrong.”!° 

One’s response to flag desecration may “exploit the uniquely persuasive 
power of the flag itself,” Justice Brennan wrote, because 


we can imagine no more appropriate response to burning a flag than wav- 
ing one’s own, no better way to counter a flag burner’s message than by 
saluting the flag that burns, no surer means of preserving the dignity even 
of the flag that burned than by—as one witness here did—according its 
remains a respectful burial. We do not consecrate the flag by punishing 
its desecration, for in doing so we dilute the freedom that this cherished 


emblem represents.'”° 


Brennan’s eloquent paean to the liberty represented by the flag in these pas- 
sages used praise, antithesis, mesarchia, asyndeton, and affirmative modal- 
ity that culminated in a gnomic saying that formed an enthymematic cap to 
the argument, exhibiting an epideictic register echoed in the other opinions 
in Johnson as the justices engaged in a dueling refrain, or poetic agén,'” 
like that between Justices Frankfurter and Jackson in Gobitis and Barnette. 
Each of the opinions in Johnson performatively responded to the other jus- 
tices’ paeans to patriotism and the flag, revealing the central gestures of 
belief, desire, and ethical commitment that supported their decisions. 
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In Justice Kennedy’s concurring opinion in Johnson, he also lamented 
the circumstances of the case. “The hard fact is that sometimes we make 
decisions we do not like,” he wrote, conceding the high costs of free speech 
in what almost constitutes a jeremiad to honoring the flag: 


I agree that the flag holds a lonely place of honor in an age when abso- 
lutes are distrusted and simple truths are burdened by unneeded apolo- 
getics. With all respect to those views, I do not believe the Constitution 
gives us the right to rule as the dissenting Members of the Court urge, 
however painful this judgment is to announce. Though symbols often are 
what we ourselves make of them, the flag is constant in expressing beliefs 
Americans share, beliefs in law and peace and that freedom which sus- 
tains the human spirit. The case here today forces recognition of the costs 
to which those beliefs commit us. It is poignant but fundamental that the 
flag protects those who hold it in contempt.’ 


He concluded his opinion by noting that Johnson “was not a philosopher 
and perhaps did not even possess the ability to comprehend how repellent 
his statements must be to the Republic itself” but whether or not Johnson 
could appreciate “the enormity of the offense he gave, the fact remains that 
his acts were speech, in both the technical and the fundamental meaning 
of the Constitution.”! 

In Justice Rehnquist’s “flowery” dissenting opinion, he devoted 
more than the first half of its fifteen pages to cataloging many ways in 
which the American flag had held an exalted place in American history, 
including lengthy quotations of poetry and the entire national anthem. 
These features may tempt the reader to consider his opinion an epideic- 
tic register magnifying the value of the flag, and in some measure it is, 
but Rehnquist’s opinion is instructive for how poor an example it is of 
epideictic despite its reputation for ardent Americanism. It relied almost 
exclusively on praise and enumeration—and even its praise is less overtly 
laudatory but presented in the sort of “newspaper-like reportorial” style 
that Celeste Condit distinguishes from the epideictic accounts of history 
in the Boston Massacre orations'''—primarily cataloging evidence of the 
flag’s significance in American history. It offered no particular eloquence 
aside from brief examples in the poetry and song that Rehnquist quoted, 
and it incorporated little gnomic content aside from the opening sentence 
in which Rehnquist quoted Justice Oliver Wendell Holmes’s aphorism 


Freedom of Speech, Paramologia, andthe Flag 95 


that “a page of history is worth a volume of logic,” which is itself carefully 
attributed to Holmes both on the text level and with a complete citation. 
The opinion relied heavily on the perfective aspect rather than offering a 
poetic refrain in honor of the flag and exhibited highly qualified modality. 
Perhaps as a result of these features, the opinion is widely criticized as a 
patriotic caricature rather than emotionally moving prose. 

“For more than 200 years,” Rehnquist began, “the American flag has 
occupied a unique position as the symbol of our Nation, a uniqueness that 
justifies a governmental prohibition against flag burning.”'” At the time 
of the American Revolution, Rehnquist wrote, “the flag served to unify the 
Thirteen Colonies at home, while obtaining recognition of national sover- 
eignty abroad.” He then quoted the following passage from Ralph Waldo 
Emerson’s “Concord Hymn,” which references the flag’s presence in the 
first skirmishes of the Revolutionary War: 


By the rude bridge that arched the flood 
Their flag to April’s breeze unfurled, 
Here once the embattled farmers stood 
And fired the shot heard round the world. 


Following these introductory passages, Rehnquist cataloged numerous 
colonial and regimental flags, including their symbols such as pine trees, 
beavers, anchors, and rattlesnakes, bearing slogans such as “Liberty or 
Death,” “Hope,” “An Appeal to Heaven,” and “Don’t Tread on Me,” as well 
as the flag’s appearance on battleships, airplanes, military installations, 
and public buildings, often in excruciating detail (“the first distinctive flag 
of the Colonies was the ‘Grand Union Flag’—with 13 stripes and a British 
flag in the left corner—which was flown for the first time on January 2, 
1776, by troops of the Continental Army around Boston”). In addition, 
Rehnquist noted that countless flags are placed by the graves each year on 
Memorial Day (“the flag is traditionally placed on the casket of deceased 
members of the Armed Forces, and it is later given to the deceased’s fam- 
ily”), and listed the many laws that regulate the care of flags.' 

Alongside his catalog of historical events, Justice Rehnquist cited 
poetry and song at some length, including the entire text of the “Star- 
Spangled Banner” and John Greenleaf Whittier’s poem “Barbara 
Fritchie,” but he did not weave the content of the poetry or lyrics into 
the rhythm of his own writing and always provided careful attribution. 


96 JUDICIAL RHAPSODIES 


At times the opinion did not even rise to the level of history so much as 
mere chronicle: 


No other American symbol has been as universally honored as the flag. In 
1931, Congress declared “The Star-Spangled Banner” to be our national 
anthem. 36 U. S. C. § 170. In 1949, Congress declared June 14th to be Flag 
Day. § 157. In 1987, John Philip Sousa’s “The Stars and Stripes Forever” 
was designated as the national march. Pub. L. 101-186, 101 Stat. 1286. 
Congress has also established “The Pledge of Allegiance to the Flag” and 
the manner of its deliverance. 36 U. S. C. § 172. The flag has appeared 
as the principal symbol on approximately 33 United States postal stamps 
and in the design of at least 43 more, more times than any other symbol. 
United States Postal Service, Definitive Mint Set 15 (1988). 


Even in the peroration of his discussion of the flag, Rehnquist relied 
heavily on logical demonstration which gave the opinion a more refuta- 
tional quality than is typically characteristic of epideictic. While claiming 
that the flag inspired a mystical reverence among millions of Americans 
(curiously qualified as “almost mystical”), Rehnquist’s opinion failed to 
inspire such reverence: 


The American flag, then, throughout more than 200 years of our history, 
has come to be the visible symbol embodying our Nation. It does not rep- 
resent the views of any particular political party, and it does not represent 
any particular political philosophy. The flag is not simply another “idea” 
or “point of view” competing for recognition in the marketplace of ideas. 
Millions and millions of Americans regard it with an almost mystical rev- 
erence regardless of what sort of social, political, or philosophical beliefs 
they may have." 


Beyond his sparse use of epideictic features in the opinion, Rehnquist’s 
praise of the flag is also divorced from his legal argument in the latter 
half of the opinion and features little recognition of alternative epideictic 
refrains in the majority and concurring opinions or elsewhere, lending it 
an isolated quality that fails to transcend the threat to social unity posed 
by the case. 

The failure of Justice Rehnquist’s paean to the American flag as epide- 
ictic explains the criticism the opinion has received and why it has not been 
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cited favorably in later opinions. It lacked the memorable and invitational 
quality that derives from the convergence of epideictic features which serve 
epideictic’s transcendent function of subsuming the individual agency of 
speaker and audience within a common framework of value and meaning. 
Its highly qualified modality in particular failed to sacralize its subject in 
the manner of successful epideictic. It did not evince a “resoundingly affir- 
world-affirming” rhetoric like that which John O’Malley attri- 
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mative, 
butes to the epideictic sermons of the papal court of the Renaissance, 
an “extraordinarily affirmative interpretation of man and the world,” "7 
nor the “optimistic,...lenient tendency” that Chaim Perelman and Lucie 
Olbrechts-Tyteca note of epideictic.''* There is little leniency in Rehnquist’s 
opinion, and only with difficulty could it be characterized as “mystical,”!”” 
“prophetic,” or an “encounter with Being.”!”! 


Dueling Refrains 


The register theory of epideictic developed in the previous chapter pro- 
vides a framework for predicting, identifying, and analyzing epideictic 
both in discursive genres traditionally classified as epideictic as well as 
in those perceived to be largely pragmatic such as the judicial opinions 
in the Court’s First Amendment free speech jurisprudence, including the 
flag salute and desecration cases of Gobitis, Barnette, and Johnson. The 
epideictic registers in these cases illustrate the interdiscursive relationship 
between judicial discourse and the ritual and ceremonial discourse of epi- 
deictic, in which epideictic forms a central element of judicial persuasion 
that is neither separate nor secondary to logical demonstration but a pri- 
mary form of judicial discourse on which logical demonstration depends. 
Attending to epideictic registers in judicial opinion writing often reveals 
central gestures that inform opinions, such as the pervasiveness of par- 
amologia in the Court’s free speech jurisprudence, figural gestures that 
link an audience’s emotions, senses, and embodied knowledge and which, 
as Maksymilian Del Mar notes, “simply cannot be captured by explicit 
propositions.” 

Far from being dicta, the epideictic registers of judicial opinions form 
primary and endemic elements of judicial thought grounded in the social 
dimension of practical reasoning. Such registers serve not only to shape 
attitudes for future action but form an immediate response to situations 
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that inaugurate change with broad social consequences in order to legit- 
imize decisions. In both Gobitis and Barnette, the justices accused each 
other of succumbing to wartime hysteria, and after Johnson the United 
States Congress passed an amendment to the Flag Protection Act to pro- 
hibit the desecration of the American flag in an effort to legislatively over- 
rule Johnson, an act promptly declared unconstitutional by the Court in 
United States v. Eichman (1990).'”? In both the flag salute and desecration 
contexts, the controversial quality of the situations is readily apparent, a 
condition that invites epideictic registers such as those found in the cases. 
The question of honor implicated by the flag controversies may have par- 
ticularly intensified the need for such registers. 

The dueling refrains, or poetic agéns,'** of the epideictic registers in 
Gobitis, Barnette, and Johnson not only illustrate the agonistic dimension 
of epideictic as justices responded to each other’s paeans to national unity, 
freedom of conscience, legislative supremacy, freedom of speech, and the 
American flag, but reveal a specific conflict between the justices surround- 
ing the central figure of paramologia that emerged in the registers. In both 
Gobitis and Barnette, Justice Frankfurter sought to advance alternatives 
to the predominant form that paramologia took in the Court’s free speech 
jurisprudence before and after the cases, a predominant form which con- 
sistently acknowledged and lamented the dangers of free speech while 
amplifying its benefits by contrast. In Gobitis, Frankfurter acknowledged 
the importance of religious liberty only to amplify the benefits of national 
unity by contrast, and in Barnette he acknowledged judicial authority to 
invalidate compulsory flag salutes only to amplify a preference for legisla- 
tive speech by contrast. The anachronistic quality of Frankfurter’s par- 
amologias in the cases serves to explain the Court’s reversal of Gobitis in 
such a short span of time better than a logical analysis can, as the beliefs, 
values, and ethical commitments of Frankfurter’s opinions were inconsis- 
tent with those of the Court’s First Amendment free speech jurisprudence 
across the wider era. They reflect a failure to recognize the nation’s char- 
acter or what it had resolved to become. 

A similar failure is evident in Justice Rehnquist’s dissenting opinion 
in Johnson, which despite its catalog of the exalted place the American 
flag had held in history and its lengthy quotations of poetry and song, 
relied on the perfective aspect and a highly qualified modality in a man- 
ner that privileged inexorable logic over the impassioned promotion of 
beliefs, desires, and ethical commitments that would legitimize his deci- 
sion. Rehnquist’s opinion neither responded to the epideictic refrains in 
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the majority and concurring opinions nor conceded any dangers to free- 
dom of speech by prohibiting the burning of the flag in protest, even in the 
form of a paramologia that would amplify the benefits of protecting the 
flag. The opinion instead largely declined to respond to the epideictic situ- 
ation of the case, rendering it isolated, peevish, and caricatured. 

In Ernesto Grassi’s discussion of rhetorical thought as the primary 
form of philosophy, he argues that the original assertions on which rational 
thought are based are figurative and metaphorical rather than argumenta- 
tive, noting that “even logical language must resort to metaphor.” Such 
original assertions cannot have “an apodictic, demonstrable character and 
structure but are thoroughly indicative” or “allusive,” he writes, provid- 
ing “the framework within which...proof can come into existence” while 
being incomprehensible through rational language and thought alone. 
Their “primal clarity” stands in contrast to the clarifying function of logi- 
cal demonstration because they do not arise from logic but from indica- 
tive language which possesses a “prophetic” and “‘evangelic’ character,” 
a “showing” that is both figurative and imaginative.” The panegyric or 
eulogy, Grassi writes, presents “a measure or standard according to which 
the past and future can be evaluated,” or “what is exemplary and to which 
every judgment about men, actions, or situations must be referred.”!”” The 
development of such standards through epideictic discourse accordingly 
cultivates an ethical dimension of judgment. 

Because indicative language is figurative, Grassi writes, it possesses 
an “original pathetic essence” and from a formal perspective belongs to 
the “sacred, religious word” outside of historical time. The fact that “every 
original, former, ‘archaic’ speech...cannot have a rational but only a rhe- 
torical character” signifies the primacy of rhetorical thought as philosophy 
rather than a mere art or “technique of an external persuasion,”'”* an origi- 
nal unity of pathos and logos rather than a “posterior synthesis” of the two 
derived from rational thought.’” True rhetorical speech, Grassi writes, is 
“nondeducible, moving, and indicative, due to its original images,” that of 
“the wise man, or the sophos, who is not only epistetai [knowing], but who 
with insight leads, guides, and attracts,”!*° a description that closely paral- 
lels Cicero’s description of the ideal statesmen who is consulted not only 
on points of law but about “marrying off a daughter, buying a farm, tilling 
their estates, and in short every sort of liability or business.” 

Although Eugene Garver emphasizes the unity of ethos and logos, like 
Grassi he questions the separation of form and content represented by 
modern rationalism and sees in epideictic a paradigmatic form of practical 
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reasoning. According to Garver, practical reasoning “flourishes when a 
community recognizes that impractical-looking forms of discourse such 
as philosophy, epideictic rhetoric, and the celebration of common symbols 
are indeed practical.”'* To hide one’s commitments and act “as though 
practical reasoning was an inferential relation between propositions, not 
between the assertion of propositions,” he writes, “may be not only an ethi- 
cal error but a less rational argument,” as “an ethical or an emotional 
argument can sometimes be more rational than an argument that tries to 
rely on reason alone.”'** The epideictic registers of judicial opinions which 
speak to the beliefs, desires, and ethical commitments that may legitimize 
judicial decisions, in other words, do not reflect improper or superfluous 
content but practical reasoning, and failing to respond appropriately to the 
threat to social unity posed by such situations is an ethical failure. “Ifjuris- 
prudence is an ethical rather than a mathematical matter,” writes Garver, 
“the exclusion of ethos is itself unethical and untrustworthy.” Behind the 
“ritualized dance of carefully balanced reasons” in judicial opinions, he 
writes, “lies something that both judges and their audience must believe in 
order to find the assertion of authority morally convincing” rather than a 
raw assertion of power.'*° 

The epideictic registers in the Court’s First Amendment free speech 
jurisprudence discussed in this chapter reveal the relationship between 
epideictic and practical reasoning along with the ethical dimensions of 
epideictic in judicial opinion writing as judges move beyond the certain 
knowledge on which mathematical models of legal reasoning are based 
and accept responsibility for the beliefs, desires, and ethical commitments 
on which their decisions are based, not concealing them but openly and 
passionately magnifying them. Such discourse reveals judges as the sophos 
who Grassi describes as not only knowing but who with insight “leads, 
guides, and attracts,”'*” or in Jeffrey Walker’s words, leads their audience 
“to contemplation (thedria) and insight and ultimately to the formation of 
opinions and desires on matters of philosophical, social, ethical, and cul- 
tural concern.” The following chapter examines the epideictic registers 
in the Court’s early Religion Clause jurisprudence regarding the proper 
relationship between religion and government in public schools. In this 
jurisprudence, much like the central role that paramologia played in free 
speech jurisprudence, the figure of chiasmus emerged as a central gesture 
in the epideictic registers of the Court’s opinions regarding the relation- 
ship between religious and secular life. 


CHAPTER 3 


Keeping Government Out 
of Religion and Vice Versa 


In Goodson v. Northside Bible Church (1966), Judge Daniel Thomas of the 
United States District Court for the Southern District of Alabama wrote 
that “no constitutional principle is more firmly imbedded in our heri- 
tage” than “what Jefferson termed ‘the wall of separation between Church 
and State, ” a principle that Thomas wrote was “fundamental to our lib- 
erty.”' To support this conclusion, Thomas cited both the wall metaphor 
drawn from Thomas Jefferson’s 1802 letter to the Danbury Connecticut 
Baptist Association—in which Jefferson wrote that he revered the Religion 
Clauses of the First Amendment for “building a wall of separation between 
Church and State,” a phrase perhaps inspired by early American sources 
such as Roger Williams’s 1644 letter to John Cotton’—and the precursor 
of the Religion Clauses found in James Madison’s 1785 Remonstrance and 
Memorial against Religious Assessments.’ As Haig Bosmajian notes of the 
wall metaphor often attributed to Jefferson, “no other metaphor has been 
so directly defended and challenged” by Supreme Court justices or had its 
figurality highlighted as extensively and consciously.* “The words ‘separa- 
tion of church and state’ are an accurate and convenient shorthand [for] 
the First Amendment itself,” writes R. Freeman Butts, and the words have 
become, as Daniel Dreisbach describes, “more familiar to the American 
people than the actual text of the First Amendment.” 

Although the wall metaphor was first cited by the Court in a nineteenth- 
century polygamy case, its power as a means of understanding the Religion 
Clauses and the controversy surrounding the metaphor began with Justice 
Hugo Black’s majority opinion in Everson v. Board of Education (1947). 
In Everson, Black wrote that “the First Amendment has erected a wall 
between church and state” which “must be kept high and impregnable,” 
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preventing “the slightest breach”’—a formulation which Robert Tsai notes 
is “clean, if somewhat chilling’*—and for years after Everson the metaphor 
proliferated in Religion Clause opinions written by justices on all sides of 
the issue. 

As early as McCollum v. Board of Education (1948), however, not only 
did Justice Stanley Reed object that “a rule of law should not be drawn from 
a figure of speech”—a statement that itself combines the gnomic aspect, 
metaphor, and parallelism’—but four of the concurring justices expressed 
doubts about the wall of separation metaphor, and over time the metaphor 
met with substantial critique and disfavor on the Court for its sweeping 
and rigid implications." The Court explored alternative metaphors over 
the years by construing the Religion Clauses as representing an imperfect 
“line,” a “scale” in which religion and government are balanced, a “bound- 
ary” designed to avoid excessive “entanglements,” and a “tight rope” to 
be “traversed,” but Chief Justice Warren Burger’s majority opinion in 
Lemon v. Kurtzman (1971) perhaps epitomized opposition to the metaphor 
by stating that “the line of separation, far from being a ‘wall, is a blurred, 
indistinct, and variable barrier depending on all the circumstances of a 
particular relationship.” While the status of the wall of separation meta- 
phor has deteriorated in the Court’s opinion writing since Lemon, it still 
persists both in judicial opinion writing on the Religion Clauses and in the 
public imagination of the constitutionally defined relationship between 
religion and government. 

Attending to the epideictic registers in the Court’s early Religion 
Clause jurisprudence reveals the central role that another figure plays in 
the Court’s thought regarding the Religion Clauses, however, specifically 
the figure of chiasmus exemplified in Justice Robert Jackson’s expres- 
sion of the relationship between the Religion Clauses in his dissenting 
opinion in Everson, as one “intended not only to keep the states’ hands 
out of religion, but to keep religion’s hands off the state.”!’ As a figure of 
thought or arrangement, the term chiasmus derives from the Greek let- 
ter chi (X), referring to a transposition or crossing, and is used to refer to 
any inverted parallelism or repetition of ideas or grammatical structures 
in reverse order, whether on the discourse level across large portions of 
a text or entire text or distilled stylistically in the sort of inverted bico- 
lon reflected in Jackson’s dissent in Everson. When words are repeated 
in reverse order at the level of inverted clauses, particularly in a bicolon 
such as Jackson’s, a specific variety of chiasmus known as antimetabole 
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is formed, sometimes expressed in shorthand by the Latin phrase vice 
versa.'* Justice Hugo Black, for example, wrote in his majority opinion in 
Everson that “neither a state nor the Federal Government can, openly or 
secretly, participate in the affairs of any religious organizations or groups 
and vice versa.” The relationship between religion and government is 
prevalently expressed through the figure of chiasmus both in Madison’s 
Remonstrance and Memorial on which many of the Court’s justices rely 
in their early writing on the Religion Clauses and in the Court’s Religion 
Clause jurisprudence itself, serving as a central gesture in the Court’s epi- 
deictic registers in religion cases. 

The inverted parallelism reflected in the figure of chiasmus has an 
ancient lineage that predates its appearance in Greek rhetoric, appearing 
much earlier in Sumero-Akkadian and Ugaritic texts from the third mil- 
lennium BCE as well as in the Hebrew and Christian scriptures, and the 
figure is ubiquitous in ancient rhetoric, poetics, and wisdom literature, 
including eulogies.” It is sometimes noted for its “almost ritual enact- 
ment.”’* Far from representing a merely stylistic figure, chiasmus is “one 
of the earliest forms of thought,” Rodolphe Gasché writes, an “originary 
form” that “allows the drawing apart and the bringing together of opposite 
functions or terms and entwines them within an identity of movements” 
while also infinitely deferring closure through the “substitutability implied 
by its asymmetry.” According to Robert Hariman, the chiasmus “moves 
one towards a center that proves to be empty, a space only for crossing,” a 
movement that ultimately lends itself to “mystification.”” 

Among famous examples of chiasmus, Gorgias of Leontini famously 
advised advocates to “kill your opponents’ earnestness with jesting and 
their jesting with earnestness.” Parallel chiasms bracket Jesus’s Parable 
of the Workers in the Vineyard in the Christian scriptures, offered in 
response to the apostle Peter’s question of what the apostles would receive 
for their sacrifice. The parable starts with the prophetic expression “many 
that are first shall be last; and the last shall be first” and ends with the 
explanatory chiasmus “so the last shall be first, and the first last.”** The 
chiasmus has sometimes even simply been called hysteron proteron (that 
is, “the latter first”). 

Chiasmus has also served as an important organizing principle for 
philosophical and legal thought. In the famed Taoist allegory of transfor- 
mation, the ancient Chinese philosopher Zhuangzi writes that after wak- 
ing from a dream in which he was a butterfly he questioned whether he 
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was really a man dreaming of being a butterfly or a butterfly dreaming 
of being a man.” Maurice Merleau-Ponty imagines the body-world rela- 
tionship through a chiasmus, writing that “what begins as a thing ends as 
consciousness of the thing, what begins as a ‘state of consciousness’ ends 
as a thing,”*® and Ernesto Grassi writes that “the true philosophy is rheto- 
ric, and the true rhetoric is philosophy.””* In legal thought, Cicero writes 
that “a magistrate is a speaking law, and a law is a silent magistrate,””” 
and Justice Robert Jackson famously wrote that the Supreme Court is “not 
final because we are infallible, but we are infallible only because we are 
final.”*8 

Chiasms appear prominently in both the language and structure of 
Madison’s Remonstrance and Memorial, a document itself informed by 
the epideictic situation of the church-state battles of the 1780s and which 
forms an important precursor of the Religion Clauses.” The Remonstrance 
consists of fifteen paragraphs which structurally form a single chiasmus 
centered around the eighth paragraph, itself containing two chiasms 
on the sentence level, a figurality which echoed a broader tendency of 
Madison toward eloquent moderation and harmony.” In the first and 
last paragraphs of the Remonstrance, Madison appeals to a general theory 
of inalienable rights; in paragraphs 2 and 14, he addresses the limits of 
legislative power; in paragraphs 3 and 13, he addresses the imprudence 
or impracticability of using law to uphold religion; in paragraphs 4 and 
12, he extols the necessity of freedom to religious belief; in paragraphs 5 
and 11, he claims the bill will upset an existing harmony between religion 
and government; and in paragraphs 6-7 and 9-10, he enumerates the cor- 
rosive effect the bill will have on religion and government, respectively. 
In paragraph 8, Madison indicts religious establishment as in some cases 
erecting a “spiritual tyranny on the ruins of Civil authority” and in oth- 
ers “upholding the thrones of political tyranny”—a chiastic movement 
depicting religious establishment as either religion exploiting government 
or government exploiting religion—and concludes with the chiasmus that 
a just government protects its citizens in their religious freedom no less 
than in their property, “neither invading the equal rights of any Sect, nor 
suffering any Sect to invade those of another.” 

The structure of Madison’s Remonstrance moves, in other words, from 
inalienable rights to legislative power to prudence to freedom to har- 
mony to the bill’s consequences to the central chiastic paragraph and back 
again from the bill’s consequences to harmony, freedom, prudence, and 
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legislative power. The final paragraph then returns to inalienable rights, 
proclaiming that we must either say that the legislature may “sweep away 
all our fundamental rights; or, that they are bound to leave this particular 
right untouched and sacred.”” 

The claim of the Remonstrance’s central paragraph that a just govern- 
ment protects religious freedom no less than property is represented in 
more explicitly chiastic form in Madison’s 1792 essay on property, in which 
he writes that “as a man is said to have a right to his property, he may be 
equally said to have a property in his rights.” Madison explains the balance 
of liberty and government which immediately follows this chiasmus with 
a similar form. “Where an excess of power prevails, property of no sort is 
duly respected,” he writes, because “no man is safe in his opinions, his per- 
son, his faculties, or his possessions,” but correspondingly “where there is 
an excess of liberty, the effect is the same, though from an opposite cause.” 
He then repeats the initial chiasmus in the final sentence of the essay: “If 
the United States mean to obtain or deserve the full praise due to wise 
and just governments, they will equally respect the rights of property, and 
the property in rights.”** If Madison cannot be characterized as a “chiastic 
personality,” in which the chiasmus was so central to his thought that it 
constituted a psychological condition,” the figure was at least central to 
his thinking about rights and religious freedom in particular, and it is an 
important precedent to the Religion Clauses of the First Amendment and 
their interpretation by the Court. 

Chiasmus not only “entwines” opposing functions or terms in an 
“identity of movements,’ but as Robert Hariman notes it is fundamen- 
tally “a figure of social interaction.”*° Emmanuel Levinas describes “a plea- 
sure of contact at the heart of the chiasm,”” and Hariman writes that this 
social dimension of the figure activates “the cognitive reciprocity of inter- 
personal exchange prior to all other social patterning.” It is “precisely 
analogous to the visual experience of looking at another person or at one’s 
mirror image,” Hariman writes, an experience of doubling which depends 
on both “proximity and distance, and on there being empty space between 
one and one’s double.” 

John Ruffin notes that chiasmus “emphasizes both sides of an antith- 
esis, “° and Jeanne Fahnestock explains that a chiasmus can suggest “not 
identity but mutual constitution,” as “one term so depends on the other, it 
does not matter which comes first, an indifference displayed iconically in 
the syntax of the figure." This leads to a relationship more aligned with 
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abeyance than obstruction,” one that according to Hariman “profoundly 
destabilizes the principles of similarity and difference” and “does not allow 
one to settle on either side of the equation,” resulting in a “hermeneuti- 
cal miasma™* used when “what needs to be said eludes representation.” 
It is available when “one needs to suggest that there remains more work to 
do.™* The basis for resolution between the terms of a chiasmus, Hariman 
writes, is “always signified only by the crossing, which itself supplies no 
principle of resolution but rather perpetual oscillation,” a “ping-ponging 
back and forth” like a “small prison house of language.” It is also a highly 
conspicuous figure particularly suited to epideictic. As Elie Assis notes, 
chiasmus constructs ethos because it “often directs the reader to the fact 
that the text is constructed.” 

The chiasmatic relationship between religion and government 
reflected in Madison’s Remonstrance, in the Religion Clauses of the First 
Amendment, and in the Court’s early Religion Clause jurisprudence rep- 
resents the “blurred, indistinct, and variable barrier” that Chief Justice 
Burger described in Lemon” more than the “high and impregnable wall” 
of Everson.” The Court’s reliance on the chiasmus in its early cases also 
suggests, however, that Lemon’s interpretation of the Religion Clauses was 
incipient in the Court’s earliest uses of the wall metaphor. 

This chapter examines the epideictic registers in the Court’s early 
Religion Clause jurisprudence regarding the relationship between reli- 
gion and public schools, focusing on Everson v. Board of Education (1947), 
McCollum v. Board of Education (1948), and Lemon v. Kurtzman (1971). 
I pay particular attention to the intertextual role played by Madison’s 
Remonstrance and Memorial in the epideictic registers of Everson and 
McCollum as majority, concurring, and dissenting justices quote and 
interpret Madison’s Remonstrance in their opinions. Attending to this 
dimension of the Court’s epideictic registers in its early Religion Clause 
jurisprudence reveals the central role that the figure of chiasmus plays in 
the Court’s thought regarding the Religion Clauses. A chiasmatic rela- 
tionship is prevalently expressed both in Madison’s thought and in the 
Court’s early Religion Clause jurisprudence, and I argue that the prev- 
alence of this figure serves to interpret the wall of separation between 
church and state as a more indeterminate, flexible, or unstable relation- 
ship than traditional interpretations reflect and one that ultimately ended 
in irresolution. 
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The High and Impregnable Wall 


The United States Supreme Court first held that the First Amendment’s 
Establishment Clause applied to the states under the Fourteenth 
Amendment’s Due Process Clause in Everson v. Board of Education (1947), 
a case that arose out of a New Jersey bus voucher program that reimbursed 
parents for money they spent on bus transportation to send their children 
to and from school, including Catholic schools that gave students both sec- 
ular education and religious instruction conforming to the Catholic faith.” 
Although the Court concluded in a 5:4 decision that the Establishment 
Clause applied to the states under the Fourteenth Amendment—intended 
to create what Thomas Jefferson called a “wall of separation between 
Church and State” which the Court described as “high and impregnable,” 
admitting not “the slightest breach”—the majority nonetheless found that 
New Jersey had not breached the high and impregnable wall of separation 
in the case. The bus voucher program, the Court concluded, amounted 
only to “public welfare” legislation or “general government services” like 
police and fire protection, utilities, or public highways and sidewalks, and 
the Establishment Clause was not designed to deny such services to reli- 
gious schools.” 

Justice Hugo Black wrote the majority opinion, Justice Wiley Rutledge 
published a lengthy dissenting opinion in which Justices Felix Frankfurter, 
Robert Jackson, and Harold Burton joined, and Justice Jackson published 
a separate dissenting opinion. Because the case inaugurated a new line of 
constitutional interpretation with broad social consequences by applying 
the Establishment Clause to the states, it is not surprising that all of the 
opinions in the case featured epideictic registers. Both Black’s majority 
opinion and Rutledge’s dissent developed their epideictic registers in part 
through James Madison’s Remonstrance and Memorial and other writings 
as well as the text of Thomas Jefferson’s Virginia Bill for Religious Liberty, 
which Madison’s Remonstrance supported, and the epideictic registers of 
all of the opinions centrally featured chiasms to describe the relationship 
between religion and government. 

Justice Black began his discussion of the constitutional issue in Everson 
by dramatizing the experience of early Americans which led to the Religion 
Clauses, stating that the clauses “reflected in the minds of early Americans 
a vivid mental picture of conditions and practices which they fervently 
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wished to stamp out in order to preserve liberty for themselves and for 
their posterity.” Although Black lamented that their goal had “doubtless” 
not been reached, he wrote that “so far has the Nation moved toward it 
that the expression ‘law respecting an establishment of religion, probably 
does not so vividly remind present-day Americans of the evils, fears, and 
political problems that caused that expression to be written into our Bill 
of Rights.”** Building on these features of praise, metaphor, eloquence, 
and affirmative modality, Black then adopted a sublime historiography, 
eloquently describing the early American history of the Establishment 
Clause with enumeration, repetition, and a variety of parallelisms, includ- 
ing chiasmus: 


With the power of government supporting them, at various times and 
places, Catholics had persecuted Protestants, Protestants had persecuted 
Catholics, Protestant sects had persecuted other Protestant sects, Catholics 
of one shade of belief had persecuted Catholics of another shade of belief, 
and all of these had from time to time persecuted Jews. In efforts to force 
loyalty to whatever religious group happened to be on top and in league 
with the government of a particular time and place, men and women had 
been fined, cast in jail, cruelly tortured, and killed.” 


In another dramatic history containing all of the features of epideictic 
except the gnomic aspect and prominently featuring metaphor, enumera- 
tion, and asyndeton, Black wrote of the transplantation of these practices 
from the old world to the new: 


Catholics found themselves hounded and proscribed because of their 
faith; Quakers who followed their conscience went to jail; Baptists were 
peculiarly obnoxious to certain dominant Protestant sects; men and 
women of varied faiths who happened to be in a minority in a particular 
locality were persecuted because they steadfastly persisted in worshipping 
God only as their own consciences dictated.*° 


These practices became so commonplace, Black wrote, “as to shock the 
freedom-loving colonials into a feeling of abhorrence,” which the Religion 
Clauses expressed.” 

With this historical foundation laid, Justice Black then quoted exten- 
sively from the epideictic registers contained in a 1774 letter from Madison 
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to a friend, Madison’s Remonstrance and Memorial, and the preamble to 
Jefferson’s Virginia Bill for Religious Liberty. Beginning with the letter, 
Black quoted Madison’s invective against “that diabolical, hell-conceived 
principle of persecution [that] rages among some,” which he wrote “vexes 
me the worst of anything whatever.” As Madison writes in the letter quoted 
by Black in Everson, “I have squabbled and scolded, abused and ridiculed, 
so long about it to little purpose, that Iam without common patience,” and 
Madison begs his friend to pity him and “pray for liberty of conscience to 
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all.” Black then effusively praised Madison’s “great” Remonstrance and 
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Memorial, paraphrasing Madison's “eloquent” argument as that 


a true religion did not need the support of law; that no person, either 
believer or non-believer, should be taxed to support a religious institution 
of any kind; that the best interest of a society required that the minds of 
men always be wholly free; and that cruel persecutions were the inevitable 
result of government-established religions. 


Black wrote that Madison’s arguments received “strong support through- 
out Virginia,” eventually leading the religious assessments bill, against 
which it remonstrated, to die in committee and to the enactment of 
Jeffersons bill for religious liberty.” 

Justice Black then quoted at length from the powerful paean to free- 
dom of conscience in Jefferson’s bill for religious liberty, which found 
among other things that 


Almighty God hath created the mind free; that all attempts to influence it 
by temporal punishments or burdens, or by civil incapacitations, tend only 
to beget habits of hypocrisy and meanness, and are a departure from the 
plan of the Holy author of our religion, who being Lord both of body and 
mind, yet chose not to propagate it by coercions on either...; that to compel 
a man to furnish contributions of money for the propagation of opinions 
which he disbelieves, is sinful and tyrannical; that even the forcing him to 
support this or that teacher of his own religious persuasion, is depriving 
him of the comfortable liberty of giving his contributions to the particular 
pastor, whose morals he would make his pattern. 


Toward the conclusion of Black’s epideictic treatment of the Religion 
Clauses he surveyed prior First Amendment cases, concluding that “there 
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is every reason to give the same application and broad interpretation” to 
the Establishment Clause, a conclusion which he supported with a chias- 
mus from Watson v. Jones (1871): “The structure of our government has, 
for the preservation of civil liberty, rescued the temporal institutions from 
religious interference. On the other hand, it has secured religious liberty 
from the invasion of the civil authority.” 

Before turning to the Court’s holding, Justice Black then wrote a 
lengthy and densely figured passage featuring various forms of repetition, 
particularly anaphora, along with asyndeton and the chiasmus referenced 
in the introduction to this chapter that is signified with the Latin phrase 
vice versa, culminating in Jefferson’s wall of separation metaphor. The 
passage has been quoted at least 123 times in later judicial opinions in the 
United States: 


The “establishment of religion” clause of the First Amendment means at 
least this: Neither a state nor the Federal Government can set up a church. 
Neither can pass laws which aid one religion, aid all religions, or prefer 
one religion over another. Neither can force nor influence a person to go 
to or to remain away from church against his will or force him to profess 
a belief or disbelief in any religion. No person can be punished for enter- 
taining or professing religious beliefs or disbeliefs, for church attendance 
or non-attendance. No tax in any amount, large or small, can be levied 
to support any religious activities or institutions, whatever they may be 
called, or whatever form they may adopt to teach or practice religion. 
Neither a state nor the Federal Government can, openly or secretly, par- 
ticipate in the affairs of any religious organizations or groups and vice 
versa. In the words of Jefferson, the clause against establishment of reli- 
gion by law was intended to erect “a wall of separation between Church 
and State.”* 


After the lengthy and rousing paean to separationism which formed 
the core of Justice Black’s opinion—from the dramatic history of religious 
persecution in England and early America to the eloquent precursors of 
the Religion Clauses in the writings of the Founders, prior cases extol- 
ling the importance of separationism, and his peroration culminating 
in Jefferson’s wall metaphor—he abruptly returned to a pragmatic regis- 
ter in the final two and a half pages of the opinion. In the final pages, 
Black argued that while the Religion Clauses had “erected a wall” between 
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religion and government which “must be kept high and impregnable,” pre- 
venting even the “slightest breach,” New Jersey had not breached the wall 
because reimbursement for busing was similar to other governmentally 
provided services such as the police, fire department, or public roads.®* As 
Justice Robert Jackson wrote in his dissenting opinion, the “undertones” 
of Black’s opinion, advocating “complete and uncompromising separation 
of Church from State, seem utterly discordant with its conclusion yielding 
support to their commingling in educational matters.” Jackson quoted a 
passage from Lord Byron’s satirical epic Don Juan to support this observa- 
tion: “The case which irresistibly comes to mind as the most fitting prec- 
edent is that of Julia who, according to Byron’s reports, ‘whispering “I will 
neer consent,’—consented.’”® 


The First Experiment on Our Liberties 


Justice Wiley Rutledge wrote a dissenting opinion in Everson twice the 
length of Justice Black’s majority opinion not counting its appendices 
which included the entirety of Madison’s Remonstrance and Memorial 
and the proposed bill for religious assessments to which the Remonstrance 
responded. Rutledge started his opinion with two epigraphs: the full text 
of the Religion Clauses of the First Amendment and the following passages 
from the preamble and text of Jefferson’s 1786 Virginia Bill for Religious 
Liberty: 


Well aware that Almighty God hath created the mind free;...that to com- 
pel a man to furnish contributions of money for the propagation of opin- 
ions which he disbelieves, is sinful and tyrannical. 


We, the General Assembly, do enact, That no man shall be compelled to 
frequent or support any religious worship, place, or ministry whatsoever, 
nor shall be enforced, restrained, molested, or burdened in his body or 
goods, nor shall otherwise suffer, on account of his religious opinions or 
belief.*° 


The portions of Jefferson’s bill for religious liberty in the latter epigraph 
were also among those quoted in Black’s majority opinion.” 
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Justice Rutledge began the opinion with disbelief that the Founders 
would have joined the majority in Everson and lamented that “neither 
so high nor so impregnable today as yesterday is the wall raised between 
church and state by Virginia’s great statute of religious freedom and the 
First Amendment.” In keeping with his epigraphs, Section I of Rutledge’s 
opinion offered an effusive paean to the text of the Religion Clauses, which 
he described as “broadly but not loosely phrased,” the “compact and exact 
summation of its author’s views formed during his long struggle for reli- 
gious freedom,” and a ““Model of technical precision, and perspicuous 
brevity. ”®° As a result, he concluded, Madison “could not have confused 
‘church’ and ‘religion,’ or ‘an established church’ and ‘and establishment 
of religion,” but instead the Religion Clauses were intended to create a 
“complete and permanent separation of the spheres of religious activity 
and civil authority by comprehensively forbidding every form of public aid 
or support for religion.”” Rutledge then tied the Religion Clauses to their 
history, writing that “no provision of the Constitution is more closely tied 
to or given content by its generating history” and that the clauses were at 
once “the refined product and the terse summation of that history.”” 

What followed in Section II of Justice Rutledge’s opinion was a lengthy 
paean to the history of the Religion Clauses and Madison’s struggle for 
religious liberty, including liberal paraphrases and quotations from 
Madison’s Remonstrance and Memorial, a history Rutledge considered 
“irrefutable confirmation of the Amendment’s sweeping content.” For 
both Jefferson and Madison, Rutledge wrote, “religious freedom was the 
crux of the struggle for freedom in general.”” As a member of Virginia’s 
General Assembly, Madison threw his “full weight” behind Jefferson’s bill 
for religious liberty, wrote Rutledge, a bill which formed “a prime phase of 
Jefferson’s broad program of democratic reform.”” According to Rutledge, 
Madison was “unyielding at all times” in his struggle for religious liberty, 
opposing the religious assessments bill “with all his vigor” before finally 
publishing his “historic” Remonstrance and Memorial. Rutledge described 
the Remonstrance as Madison’s “complete...interpretation of religious lib- 
erty,” a “broadside attack upon all forms of ‘establishment’ of religion,” 
at once “the most concise and the most accurate statement” of Madison’s 
views regarding establishment.” “Because it behooves us in the dimming 
distance of time not to lose sight of what he and his coworkers had in 
mind,” Rutledge wrote, “when, by a single sweeping stroke of the pen, they 
forbade an establishment of religion and secured its free exercise, the text 
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of the Remonstrance is appended at the end of this opinion for its wider 
current reference.”” 

Justice Rutledge concluded Section II of his opinion with a powerful 
amplification of separationism, first by insisting that Madison’s struggle 
for religious liberty in Virginia was essential to an understanding of the 
Religion Clauses: 


All the great instruments of the Virginia struggle for religious liberty thus 
became warp and woof of our constitutional tradition, not simply by the 
course of history, but by the common unifying force of Madison’s life, 
thought and sponsorship. He epitomized the whole of that tradition in the 
Amendment’s compact, but nonetheless comprehensive, phrasing.” 

For Madison, Rutledge wrote, “‘establishment’ and ‘free exercise’ were 
correlative and coextensive ideas, representing only different facets of the 
single great and fundamental freedom,” a passage that gestured to the 
chiasmatic relationship between the Religion Clauses. Because Madison 
believed it was dangerous to tolerate “any fragment” of establishment, 
Rutledge concluded, Madison sought to “tear out the institution not par- 
tially but root and branch, and to bar its return forever.””” 

Justice Rutledge asserted that Madison was “more unrelentingly abso- 
lute” in opposing state support or aid by taxation than in any other area 
of religious establishment, and Rutledge quoted the following passage of 
Madison’s Remonstrance and Memorial in support of the unrelenting sep- 
aratism that he attributed to Madison: 


Because it is proper to take alarm at the first experiment on our liberties... 
the freemen of America did not wait till usurped power had strengthened 
itself by exercise, and entangled the question in precedents. They saw all 
the consequences in the principle, and they avoided the consequences by 
denying the principle. We revere this lesson too much, soon to forget it.” 


Rutledge concluded his paean to separationism with a chiasmus based on 
one found in paragraph 5 of Madison’s Remonstrance and Memorial, writ- 
ing that “the principle was as much to prevent ‘the interference of law in 
religion’ as to restrain religious intervention in political matters.” To sup- 
port this chiasmus, Rutledge quoted Madison’s chiasm in paragraph 5 of 
the Remonstrance, in which Madison wrote that “the bill implies either 
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that the Civil Magistrate is a competent Judge of Religious truth; or that he 
may employ Religion as an engine of Civil policy.”” 

It is only after Justice Rutledge’s lengthy paean to separationism 
across the first three sections of his opinion that he turned to applying 
the Religion Clauses to New Jersey’s bus voucher program in a more prag- 
matic register in Sections III and IV of the opinion, arguing that “com- 
mingling the religious with the secular teaching does not divest the whole 
of its religious permeation and emphasis or make them of minor part, if 
proportion were material.”*° He rejected the majority's comparison of New 
Jersey’s voucher program with public welfare legislation or general gov- 
ernment services, writing that “of course paying the cost of transportation 
promotes the general cause of education and the welfare of the individual,” 
but so does paying all other items of educational expense.” “By casting the 
issue in terms of promoting the general cause of education and the wel- 
fare of the individual,” he wrote, the majority’s argument “ignores the reli- 
gious factor and its essential connection with the transportation, thereby 
leaving out the only vital element in the case.”*! Even in this pragmatic 
register Rutledge drew on a chiasmus, arguing that the majority opinion 
“concedes that the children are aided by being helped to get to the religious 
schooling,” but “by converse necessary implication..., it must be taken to 
concede also that the school is helped to reach the child with its religious 
teaching.” 

Almost as soon as Justice Rutledge’s pragmatic register had begun, he 
returned toward the end of section IV of the opinion to an epideictic reg- 
ister which liberally paraphrased and cited Madison’s Remonstrance and 
Memorial. By the time Rutledge wrote toward the end of section IV, with 
only a fifth of the body of the opinion to go, that “this is not...just a little 
case over bus fares,” he had hardly even mentioned New Jersey’s voucher 
program. Beginning with the chiasmus that “there cannot be freedom 
of religion, safeguarded by the state, and intervention by the church or 
its agencies in the state’s domain or dependency on its largesse,” he used 
praise, exergasia, polyptoton, mesodiplosis, eloquence, the gnomic aspect, 
and affirmative modality to magnify the value of separationism: 


The great condition of religious liberty is that it be maintained free from 
sustenance, as also from other interferences, by the state. For when it 
comes to rest upon that secular foundation it vanishes with the resting. 
Public money devoted to payment of religious costs, educational or other, 
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brings the quest for more. It brings too the struggle of sect against sect for 
the larger share or for any. Here one by numbers alone will benefit most, 
there another. That is precisely the history of societies which have had 
an established religion and dissident groups. ../The end of such strife can- 
not be other than to destroy the cherished liberty. The dominating group 
will achieve the dominant benefit; or all will embroil the state in their 
dissensions.*° 


To end Section IV of his opinion, Justice Rutledge paraphrased Madison 
to write that “either we must say, that the will of...the Legislature is the 
only measure of their authority; and that in the plenitude of this authority, 
they may sweep away all our fundamental rights; or, that they are bound 
to leave this particular right untouched and sacred,”** and he elevated reli- 
gious liberty to a sacred right in the final lines of the section: 


The realm of religious training and belief remains, as the Amendment 
made it, the kingdom of the individual man and his God. It should be kept 
inviolately private, not “entangled in precedents” or confounded with... 
what legislatures legitimately may take over into the public domain.® 


In the final sections of his opinion, Justice Rutledge first addressed the 
feelings of religious observers, writing that “no one conscious of religious 
values can be unsympathetic toward the burden which our constitutional 
separation puts on” the religious instruction of children, but “if those feel- 
ings should prevail, there would be an end to our historic constitutional 
policy and command.”* Although “hardship in fact there is which none 
can blink,” he wrote, “we have staked the very existence of our country 
on the faith that complete separation between the state and religion is 
best for the state and best for religion.”” Referencing the writings of the 
apostle Paul in the Christian scriptures, Rutledge framed the pursuit of 
religious instruction without governmental support as a noble sacrifice, 
writing that “like St. Paul’s freedom, religious liberty with a great price 
must be bought.” For those who insisted on mixing religious education for 
their children with secular education, Rutledge wrote, “by the terms of our 
Constitution the price is greater than for others.”** 

Justice Rutledge then renewed his challenge to the majority’s compari- 
son of New Jersey’s bus voucher program to ordinary public safety mea- 
sures before extolling separationism in the peroration of his opinion by 
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again liberally paraphrasing Madison’s Remonstrance and Memorial with 
attribution of the author only: 


Two great drives are constantly in motion to abridge, in the name of edu- 
cation, the complete division of religion and civil authority which our 
forefathers made. One is to introduce religious education and observances 
into the public schools. The other, to obtain public funds for the aid and 
support of various private religious schools. In my opinion both avenues 
were closed by the Constitution....Now as in Madison’s day it is [a matter] 
of principle, to keep separate the separate spheres as the First Amendment 
drew them; to prevent the first experiment upon our liberties; and to keep 
the question from becoming entangled in corrosive precedents. We should 
not be less strict to keep strong and untarnished the one side of the shield 
of religious freedom than we have been of the other.*° 


Rutledge relied heavily on chiasmus in this passage, the chiastic movement 
of the dual threats to separationism crossing in the introduction of religion 
into public education and of public funds into religious education. 


A Backward Turn 


At only ten pages, Justice Jackson’s separate dissenting opinion in Everson is 
considerably shorter than both the majority opinion and Justice Rutledge’s 
dissent, but like the other opinions it contains substantial epideictic reg- 
isters. Jackson began his opinion by expressing sympathy, “though it is 
not ideological,” with Catholics who were “compelled by law to pay taxes 
for public schools, and also...constrained by conscience and discipline to 
support other schools for their own children.”*° He challenged the major- 
ity’s finding that the New Jersey voucher program was equally available to 
everyone by noting that it limited reimbursement to those attending public 
schools and Catholic schools, excluding private schools operated in whole 
or in part for profit including those serving children with disabilities or 
special needs.” In other words, it privileged the students attending schools 
of one religious denomination.” 

After beginning on a relatively pragmatic note, Justice Jackson shifted 
into an epideictic register in the third section of his opinion to magnify the 
value of religious liberty, beginning with a chiasmus: 
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It is of no importance in this situation whether the beneficiary of this 
expenditure of tax-raised funds is primarily the parochial school and inci- 
dentally the pupil, or whether the aid is directly bestowed on the pupil 
with indirect benefits to the school. 


The Establishment Clause cannot be circumvented, Jackson wrote, by “a 
subsidy, bonus or reimbursement of expense to individuals for receiving 
religious instruction and indoctrination.”™ 

Responding to the majority’s claim that the New Jersey voucher pro- 
gram had a public rather than a private purpose, Justice Jackson wrote in a 
passage densely figured with antithesis, mesodiplosis, and consonance that 


of course, the state may pay out tax-raised funds to relieve pauperism, but 
it may not under our Constitution do so to induce or reward piety. It may 
spend funds to secure old age against want, but it may not spend funds to 
secure religion against skepticism. It may compensate individuals for loss 
of employment, but it cannot compensate them for adherence to a creed.’ 


He then concluded his response to the majority’s comparison of the 
voucher program to public welfare or general government services with a 
pair of parallel chiasms: 


A policeman protects a Catholic, of course—but not because he is a 
Catholic; it is because he is a man and a member of our society. The fire- 
man protects the Church school—but not because it is a Church school; it 
is because it is property, part of the assets of our society.” 


The movement from policeman and Catholic to Catholic and society in 
the first sentence and from fireman and Church to Church and society in 
the second reflects a fundamentally chiastic movement further amplified 
by repetition. 

In the peroration of his opinion, Justice Jackson extolled religious 
liberty as a preeminent right, featuring praise, chiasmus, anadiplosis, 
mesodiplosis, consonance, eloquence, the gnomic aspect, and affirmative 
modality: 


This freedom was first in the Bill of Rights because it was first in the fore- 
fathers’ minds; it was set forth in absolute terms, and its strength is its 
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rigidity. It was intended not only to keep the states’ hands out of religion, 
but to keep religion’s hands off the state, and, above all, to keep bitter reli- 
gious controversy out of public life by denying to every denomination any 
advantage from getting control of public policy or the public purse. Those 
great ends I cannot but think are immeasurably compromised by today’s 
decision. 


The Religion Clauses of the First Amendment had never pleased religious 
groups, Jackson wrote, but instead “they all are quick to invoke its pro- 
tections; they are irked when they feel its restraints.”°° The same people 
who complained of its burdens enjoyed its protections, he wrote, and “we 
cannot have it both ways.” He concluded with the metaphor of the Court 
turning back the clock on religious liberty: 


The great purposes of the Constitution do not depend on the approval or 
convenience of those they restrain. I cannot read the history of the strug- 
gle to separate political from ecclesiastical affairs..., without a conviction 
that the Court today is unconsciously giving the clock’s hands a backward 
turn.” 


Rules of Law and Figures of Speech 


The judicial authors of all of the opinions published in Everson devoted 
substantial attention to the epideictic function of shaping beliefs, desires, 
and ethical commitments in response to the inauguration of a new line 
of jurisprudence that would apply the Establishment Clause to state gov- 
ernments under the Due Process Clause of the Fourteenth Amendment. 
As Robert Tsai notes, the Court “consistently paid homage to the wall of 
separation by using it as the undisputed starting point for legal inquiry” 
in the early years of the Court’s Religion Clause jurisprudence, a met- 
aphor Tsai describes as among “the precepts of eloquence governing 
the era,” nearly all of the justices assuming that “the words of the First 
Amendment, ‘properly interpreted, had ‘erected’ a wall.” Conservative 
opponents of a strict separationist interpretation of the Religion Clauses 
immediately challenged the rigidity of the wall metaphor, however, which 
they believed to symbolize the liberalism of the Warren Court more 
generally.” 


Keeping Government Out of Religion and Vice Versa 119 


According to Tsai, this reactionary movement emerged in the 1950s 
and 1960s, eventually leading to an “emerging counterdiscourse” on the 
Court itself reflected in Chief Justice Earl Warren’s majority opinion in 
McGowan v. Maryland (1961), in which Warren defensively wrote that 
to hold Sunday closing laws to be unconstitutional based solely on their 
“undeniably religious...origin,” despite their secular purpose of setting 
aside one day a week for “rest, repose, recreation, and tranquility,” would 
“give a constitutional interpretation of hostility to the public welfare rather 
than one of mere separation of church and state.”*”? An “adaptive period” 
followed in the 1970s, Tsai writes, which “tried to save the wall by soft- 
ening its appearance,”'” the paradigm of which is Chief Justice Warren 
Burger’s majority opinion in Lemon v. Kurzman (1971), in which Burger 
openly acknowledged that “total separation” was not possible “in an abso- 
lute sense” and wrote that the language of the Religion Clauses was “not 
precisely stated” but “at best opaque,” characterizing the separation of 
religion and government prescribed by the Religion Clauses as “a blurred, 
indistinct, and variable barrier” rather than a wall.!” 

Another part of the story, however, is that well beyond Justice Stanley 
Reed’s remark in McCollum v. Board of Education (1948) that “a rule of law 
should not be drawn from a figure of speech,” doubts about the wall of 
separation metaphor were expressed by many of the Court’s justices almost 
immediately after Everson. Haig Bosmajian notes that in Zorach v. Clauson 
(1952), for example, Justice Jackson wrote in a “strongly worded” dissent- 
ing opinion that “the wall which the Court was professing to erect between 
Church and State [in McCollum] has become even more warped and 
twisted than I expected,” a comment which reveals not only that Jackson 
had doubts about the efficacy of the wall of separation metaphor in Zorach 
but that his doubts had preceded the case.'* Jackson’s doubts about the 
metaphor, as discussed in the next section of this chapter, emerged in his 
concurring opinion in McCollum the year after Everson, along with simi- 
lar doubts expressed in Justice Frankfurter’s concurring opinion which 
Jackson joined along with Justices Wiley Rutledge and Harold Burton. 

While the wall metaphor immediately met with doubt and eventually 
with qualification, if not dismay, the prevalence of chiasmus in the Court’s 
early Religion Clause jurisprudence serves to interpret the wall metaphor 
as less stable than Everson’s “high and impregnable”! wall suggested, sig- 
nifying instead a “perpetual oscillation” between religion and government 
that “eludes representation” even as the First Amendment proscribes 
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certain forms of contact between them,” an infinitely deferred closure! 
suggesting that “there remains more work to do,”!” leading to a relation- 
ship that “does not allow one to settle on either side of the equation.”"”” 
The “blurred, indistinct, and variable barrier” of Lemon'' was already 
incipient in the chiasms of Everson and of Madison’s Remonstrance and 
Memorial on which the justices in Everson drew, as well as in the continu- 
ing prevalence of chiasmus in McCollum and even in Chief Justice Burger’s 
opinion in Lemon. 

Madison’s Remonstrance and Memorial was written in response to a bill 
authored by Patrick Henry to establish a provision for religious teachers, 
which Henry introduced into the Virginia legislature with what Eva Brann 
describes as a “fervent speech tracing the downfall of ancient and modern 
polities to the decay of religion,” and the floor debate between Madison 
and Henry over the bill anticipated and shaped the Remonstrance.'” 
Madison’s notes from the floor debate indicate that he “intended to divert 
the argument from the preoccupation with the social need for religion to 
the ‘true question’: Are religious establishments necessary for religion?”!* 
As discussed in the introduction to this chapter, the centrality of chias- 
mus to Madison’s thinking about rights in general and religious freedom 
in particular is not only evident in the language and structure of the 
Remonstrance but in Madison’s essay on property and the Religion Clauses 
themselves. It is also evident in this formative moment in Madison’s floor 
debate with Patrick Henry over the religious assessments bill as he inverts 
the question from whether religion is necessary for the state to whether the 
state is necessary for religion. 

Although Madison’s inversion of Patrick Henry’s preoccupation with 
the social need for religion was a refutative one, it was not a complete 
reversal of emphasis but reflected chiastic reasoning which proposed that 
religious establishment posed a threat to both church and state by upset- 
ting a harmonious balance between them. Implicit in the inversion is at 
least a parity between church and state, or it could even suggest a privilege 
accorded to religion. The duty of religious conscience, Madison writes in 
the Remonstrance, is “precedent, both in order of time and in degree of 
obligation to the claims of Civil Society,” for a person “must be considered 
a subject of the Governor of the Universe” before they “can be considered 
as a member of Civil Society.” Every person who becomes a member of 
“any particular Civil Society,” Madison writes, must do it with “a saving 
of [their] allegiance to the Universal Sovereign.” Yet this precedence, for 
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Madison, entails that religion is “wholly exempt” from the “cognizance” 
of civil society.’ It is not that the jurisdiction of religious conscience is 
inferior to law; it is simply outside of its cognizance and can neither aid nor 
be aided by the state, a close approximation of the statement of Jesus to the 
Pharisees in the Christian scriptures to “render...unto Caesar the things 
which are Caesar’s; and unto God the things that are God’s.”!° 

In all the chiasms in Everson, what is important is the inversion, or 
crossing, and the parity of respect for both religion and government 
evinced by the crossing. In the context of the Court’s Religion Clause 
jurisprudence, the chiastic relationship between the Establishment Clause 
and the Free Exercise Clause values religion and government equally even 
as it expresses the urgency of their respective sovereignties. Combined 
with the other amplifying features of the epideictic registers in which 
the chiasms appear, religious liberty is infused with a value beyond per- 
ceptible limits, ultimately eluding representation. The Religion Clauses 
reflect not a wall of separation between church and state, but a chiasm of 
church and state. This relationship becomes more apparent as the Court’s 
Religion Clause jurisprudence expands, from McCollum to Lemon, and 
chiasms continue to appear while the wall of separation faces increasing 


critique.''® 


Good Fences Make Good Neighbors 


Although the Court first held that the Establishment Clause applied to the 
states under the Fourteenth Amendment in Everson, the Court first found 
the Establishment Clause to be violated by a state the following year in 
McCollum v. Board of Education (1948). In McCollum, the Court held in 
an 8:1 decision that an Illinois school’s released time program, in which 
students were released from their secular classes on a voluntary basis dur- 
ing regular school hours to attend religious instruction led by Protestant 
teachers, Catholic priests, or Jewish rabbis according to their faith, was an 
unconstitutional establishment of religion.” As in Everson, Justice Black 
wrote the majority opinion in McCollum, Justice Frankfurter wrote a con- 
curring opinion joined by Justices Jackson, Rutledge, and Burton—the 
same four justices who joined Rutledge’s dissenting opinion in Everson— 
and Jackson wrote a separate concurring opinion. As the sole dissenting 
justice, Justice Reed wrote a dissenting opinion. 
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In Justice Black’s majority opinion in McCollum, he wrote a brief 
statement of the facts before concluding that they “show the use of tax- 
supported property for religious instruction and the close cooperation 
between the school authorities and the religious council in promoting 
religious education,” which was “beyond all question a utilization of the 
tax-established and tax-supported public school system to aid religious 
groups to spread their faith” in violation of the Establishment Clause of 
the First Amendment." Black wrote his majority opinion in an almost 
strictly pragmatic register, but the syllogistic logic of his opinion flowed 
from the epideictic register of his peroration in Everson which he quoted in 
its entirety in McCollum, including the chiasmus signified with the phrase 
vice versa: 


Neither [a state nor the Federal Government] can pass laws which aid 
one religion, aid all religions, or prefer one religion over another. Neither 
can force nor influence a person to go to or to remain away from church 
against his will or force him to profess a belief or disbelief in any reli- 
gion....Neither a state nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organizations or groups and vice 


versa.'? 


The counsel defending Illinois’s released time program in McCollum 
challenged this passage of Everson as having been dicta and urged the 
Court to reconsider and repudiate it. In McCollum, Black did not expressly 
reject the charge that the Everson passage was dicta," but when the 
Court was again challenged to repudiate the passage as dicta in Torcaso 
v. Watkins (1961), Black wrote for the majority that “we declined to do 
this” in McCollum, but “instead strongly reaffirmed what had been said 
in Everson.” 

Justice Frankfurter’s concurring opinion in McCollum, which all of the 
justices who had dissented in Everson joined, is the longest opinion pub- 
lished in McCollum, although Justice Reed published a dissenting opinion 
of comparable length. It is useful to begin with Frankfurter’s concluding 
paragraph in McCollum, in which he wrote that “we renew our convic- 
tion that ‘we have staked the very existence of our country on the faith 
that complete separation between the state and religion is best for the state 
and best for religion,” before quoting without attribution Robert Frost’s 
poem “Mending Wall” on a more poignant note in the final sentence of 
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his opinion: “If nowhere else, in the relation between Church and State, 
‘good fences make good neighbors.’”!” Frankfurter’s qualifying phrase if 
nowhere else and the gnomic saying good fences make good neighbors from 
Frost’s poem gesture to a discomfort with the wall metaphor even among 
the justices who had dissented in Everson. Justice Jackson’s concurring 
opinion in McCollum, discussed below, reflected a similar discomfort with 
the sweeping scope of the wall metaphor and the prospect that the flood- 
gates of litigation had been opened by the Courts opinion in McCollum, 
despite his concurrence in the decision. 

The opening line of Frost’s poem “Mending Wall,” something there is 
that doesn’t love a wall, which is repeated near the end of the poem, is as 
famous as the poem’s final line good fences make good neighbors, quoted by 
Justice Frankfurter at the end of his McCollum opinion. The neighbor in 
Frost’s poem who tells the narrator “good fences make good neighbors” is 
portrayed as a dark and enigmatic figure in the poem: 


He moves in darkness as it seems to me, 
Not of woods only and the shade of trees. 
He will not go behind his father’s saying. 


The neighbor does not answer the narrator’s argument that the wall is 
unnecessary since neither of the two own livestock, but only repeats unre- 
sponsively that “good fences make good neighbors” in the final line of the 
poem.'” 

An allusion to Frost’s poem also seems to have begun Justice 
Frankfurter’s opinion in McCollum, forming a poetic frame through which 
the opinion considered separationism. In the third sentence of the opinion, 
Frankfurter wrote that “the mere formulation of a relevant Constitutional 
principle is the beginning of the solution of a problem, not its answer.” 
The meaning of a “spacious conception” like the separation of church and 
state, he wrote, is “unfolded as appeal is made to the principle from case 
to case,” and the agreement in the abstract that the Religion Clauses were 
designed to erect a wall of separation between church and state “does not 
preclude a clash of views as to what the wall separates,””° a phrase that 
echoes Frost’s line in “Mending Wall”: 


Before I build a wall I'd ask to know 
What I was walling in or walling out.” 
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Although Justice Reed’s comment in McCollum that “a rule of law should 
not be drawn from a figure of speech”!”’ has received more scholarly atten- 
tion, Frankfurter explained his statement about the inevitable clash of 
views regarding what the wall separates by stating similarly that “accom- 
modation of legislative freedom and Constitutional limitations upon that 
freedom cannot be achieved by a mere phrase.” The wall metaphor, he 
wrote, could not be “illuminatingly” applied until the history of religious 
education in America was considered, along with the place of released 
time programs in that history.'”8 

After these introductory remarks, Justice Frankfurter devoted roughly 
half of the remainder of the opinion to his account of the history of released 
time programs. Although he recognized that “traditionally, organized edu- 
cation in the Western world was Church education,” he concluded that the 
evolution of colonial education into the modern public school system was 
“the story of changing conceptions regarding the American democratic 
society.” Noting that Madison’s Remonstrance and Memorial arose out 
of a proposal to support religious education, Frankfurter wrote that the 
modern public school “derived from a philosophy of freedom reflected in 
the First Amendment.” This evolution of separationism was not imposed 
on the states, he wrote, but “merely reflected a principle then dominant in 
our national life” in which states were willing participants as Americans 
responded to “the particular needs of a young and growing nation” with 
“zealous watchfulness against fusion of secular and religious activities.”'”! 

Justice Frankfurter punctuated his history of separationism in 
American schools with his first shift into an epideictic register to support 
the assertion that “the secular public school did not imply indifference to 
the basic role of religion in the life of the people.” The “deep religious feel- 
ing of James Madison is stamped upon the Remonstrance,” Frankfurter 
wrote, and the secular public school was the “means of reconciling free- 
dom in general with religious freedom.” Combining praise, exergasia, 
repetition, parallelism, asyndeton, ploce, the gnomic aspect, and affir- 
mative modality, he magnified the value of modern secular education to 
cohesive sentiment in a democracy: 


The sharp confinement of the public schools to secular education was a 
recognition of the need of a democratic society to educate its children, inso- 
far as the State undertook to do so, in an atmosphere free from pressures 
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in a realm in which pressures are most resisted and where conflicts are 
most easily and most bitterly engendered. Designed to serve as perhaps 
the most powerful agency for promoting cohesion among a heterogeneous 
democratic people, the public school must keep scrupulously free from 
entanglement in the strife of sects. The preservation of the community 
from divisive conflicts, of Government from irreconcilable pressures by 
religious groups, of religion from censorship and coercion however sub- 
tly exercised, requires strict confinement of the State to [nonreligious] 


instruction.” 


He repeated this focus on cohesion later in his opinion when he stressed 
that public education “should be the training ground for habits of com- 
munity” and that separation of religion and government was “one of the 
vital reliances of our Constitutional system for assuring unities.”'** This 
focus echoed Frankfurter’s majority opinion in Minersville School District 
v. Gobitis (1940), discussed in Chapter 2, particularly his statement in 
Gobitis that “the ultimate foundation of a free society is the binding tie of 
cohesive sentiment” and his conclusion that as a result society may “utilize 
the educational process for inculcating those almost unconscious feelings 
which bind men together in a comprehending loyalty.” 

Before turning to the rise of released time programs in the United 
States, Justice Frankfurter noted President Grant’s effort in the 1870s to 
amend the Constitution to specifically prohibit the use of public funds for 
religious education consistent with the amendment of many state consti- 
tutions.'*° Frankfurter also quoted the lawyer and statesman Elihu Root 
for saying that “it is not a question of religion, or of creed, or of party; it is 
a question of declaring and maintaining the great American principle of 
eternal separation between Church and State,” and quoted the following 
two chiasms from the American lawyer and judge Jeremiah Black: 


The manifest object of the men who framed the institutions of this coun- 
try, was to have a State without religion, and a Church without politics— 
that is to say, they meant that one should never be used as an engine for 
any purpose of the other....Our fathers seem to have been perfectly sincere 
in their belief that the members of the Church would be more patriotic, 
and the citizens of the State more religious, by keeping their respective 
functions entirely separate.!°* 
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Frankfurter noted that the fact that Elihu Root and Jeremiah Black would 
agree on separationism despite their sharp political differences “affords 
striking proof of the respect to be accorded that principle.”'” 

Justice Frankfurter then attributed the rise of released time pro- 
grams to George Wenner’s 1905 proposal to the Interfaith Conference 
on Federation that public schools “release” their monopoly on children’s 
time by excusing them from school on Wednesday afternoons so that 
“churches could provide ‘Sunday school on Wednesday,” a proposal 
that Frankfurter noted “aroused considerable opposition.” Frankfurter 
nonetheless noted that released time programs had grown to two mil- 
lion participants in 2,200 communities by the time of McCollum, a scope 
which he wrote “indicates the importance of the problem” but also made 
the constitutional violations of the programs “ominous.”™ He amplified 
how much the programs differed, however, writing that “‘released time’ 
as a generalized conception, undefined by differentiating particularities, 
is not an issue for Constitutional adjudication,” as programs “differ from 


“ce 


each other in many and crucial respects,” and therefore “we do not now 
attempt to weigh in the Constitutional scale every separate detail or vari- 
ous combination of factors which may establish a valid ‘released time’ 
program.” Because Illinois’s released time program required religious 
teachers to obtain the permission of the school superintendent before they 
were allowed to teach in the program and required attendance reports to 
be submitted to school authorities, Frankfurter wrote, religious educa- 
tion was “patently woven into the working scheme of the school,” actively 
furthering “inculcation in the religious tenets of some faiths,” which 
“sharpens the consciousness of religious differences” in violation of the 
Establishment Clause." 

Justice Frankfurter returned to an epideictic register for the peroration 
of his opinion in the final two paragraphs, combining praise, exergasia, 
metaphor, antithesis, polyptoton, eloquence, the gnomic aspect, and affir- 
mative modality to magnify the value of separationism: 


Separation means separation, not something less. Jefferson’s metaphor in 
describing the relation between Church and State speaks of a “wall of sep- 
aration,” not of a fine line easily overstepped. The public school is at once 
the symbol of our democracy and the most pervasive means for promoting 
our common destiny. In no activity of the State is it more vital to keep out 
divisive forces than in its schools, to avoid confusing, not to say fusing, 
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what the Constitution sought to keep strictly apart. “The great American 
principle of eternal separation”—Elihu Root’s phrase bears repetition—is 
one of the vital reliances of our Constitutional system for assuring unities 


among our people stronger than our diversities." 


After emphasizing that Jefferson’s wall of separation is not a “fine line eas- 
ily overstepped” in the penultimate paragraph of the opinion, Frankfurter 
ended by referencing Robert’s Frost’s poem “Mending Wall,” as discussed 
above, writing that “if nowhere else, in the relation between Church and 
State, ‘good fences make good neighbors.’ ”!** 

By ending on this poignant note, Justice Frankfurter substantially 
qualifies his enthusiasm for the wall metaphor, drawing as his conclu- 
sion does on the neighbor's rote repetition of the line in Frost’s poem in 
response to the narrator’s objections to the wall that separated them. It 
suggests a sublime perspective from which the wall is ultimately beyond 
the efficacy of law or our perceptual capacities, a perspective suggested 
earlier in the opinion when Frankfurter recognized that the common use 
of the metaphor did not preclude “a clash of views as to what the wall sepa- 
rates” and that the issue could not be resolved “by a mere phrase,” as well 
as when he noted that the scale of potential breaches in the wall presented 
by the rapid growth of released time programs in the United States during 
the twentieth century had become “ominous.” 

Justice Frankfurter’s misgivings about the scope of the Court’s decision 
reflected in his references to the wall metaphor, his characterization of the 
scale of released time programs as “ominous,” and his effort to limit the 
holding to the unique facts of Illinois’s program did not fully satisfy Justice 
Jackson, who joined Frankfurter’s opinion but also wrote separately to 
express additional concerns about “the number of litigations likely to be 
started as a result of this decision” and the need to “place some bounds on 
the demands for interference with locals schools that we are empowered or 
willing to entertain.” Jackson’s dissenting opinion was brief and began in 
a pragmatic register to note that the relief the Court granted was extraor- 
dinary in its breadth because it granted without qualification the plain- 
tiff’s request for a writ of mandamus directing the local board of education 
to “immediately adopt and enforce rules and regulations prohibiting all 
instruction in and teaching of religious education in all public schools,” 
a writ that extended far beyond Illinois’s released time program.'** “The 
sweep and detail of these complaints is a danger signal,” Jackson wrote, 
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“which warns of the kind of local controversy we will be required to arbi- 
trate if we do not place appropriate limitation on our decision.”! 

Justice Jackson then shifted into an epideictic register to amplify how 
intricately intertwined religion was with history and culture, raising diffi- 
cult questions regarding how to implement separationism in public educa- 
tion that he admitted were “more than I know.”!° Beyond Illinois’s released 
time program, Jackson wrote, the Court could “at all times prohibit teach- 
ing of creed and catechism and ceremonial and can forbid forthright pros- 
elytizing in the schools,” but “it remains to be demonstrated whether it 
is possible, even if desirable, to comply with such demands as plaintiff’s 
completely to isolate and cast out of secular education all that some people 
may reasonably regard as religious instruction.” 

Expounding on the limits and desirability of completely eliminating 
religion from secular education, Justice Jackson used a dense convergence 
of praise, exergasia, enumeration, antithesis, mesodiplosis, eloquence, the 
gnomic aspect, and a relatively affirmative modality, although he used 
some epistemic qualifiers to emphasize the potentially insoluble nature of 
the relationship between religion and government: 


Perhaps subjects such as mathematics, physics or chemistry are, or can 
be, completely secularized. But it would not seem practical to teach either 
practice or appreciation of the arts if we are to forbid exposure of youth to 
any religious influences. Music without sacred music, architecture minus 
the cathedral, or painting without the scriptural themes would be eccen- 
tric and incomplete, even from a secular point of view. Yet the inspira- 
tional appeal of religion in these guises is often stronger than in forthright 
sermon. Even such a “science” as biology raises the issue between evolution 
and creation as an explanation of our presence on this planet. Certainly 
a course in English literature that omitted the Bible and other powerful 
uses of our mother tongue for religious ends would be pretty barren. And 
I should suppose it is a proper, if not an indispensable, part of preparation 
for a worldly life to know the roles that religion and religions have played 
in the tragic story of mankind.'” 


“The fact is,” Jackson wrote, that “nearly everything in our culture worth 
transmitting, everything which gives meaning to life, is saturated with 
religious influences” derived from a variety of sources spanning world his- 
tory, and “one can hardly respect a system of education that would leave 
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the student wholly ignorant of the currents of religious thought that move 
the world society for a part in which he is being prepared.” Jackson con- 
cluded that it was unlikely people could teach such controversial subjects 
with perfect detachment and that “the task of separating the secular from 
the religious in education is one of magnitude, intricacy and delicacy.” 

In the final paragraphs of his opinion, Justice Jackson objected to the 
Court’s “uniform, rigid and, if we are consistent,...unchanging standard” 
effected by its decision in McCollum “for countless school boards repre- 
senting and serving highly localized groups which not only differ from 
each other but which themselves from time to time change attitudes.” 
To apply such a standard, Jackson wrote, was to “allow zeal for our own 
ideas of what is good in public instruction to induce us to accept the role 
of a super board of education for every school in the nation.”!° Neither the 
Constitution nor any other legal authority, he wrote, provided one word 
to assist judges in determining “where the secular ends and the sectarian 
begins in education.” The Court had “no law but our prepossessions,” 
Jackson wrote, and was likely to see many more cases like McCollum if 
it endeavored with no identifiable legal standard to decide “every varia- 
tion of this controversy, raised by persons...who are dissatisfied with the 
way schools are dealing with the problem.”!** More importantly, Jackson 
wrote, the Court was likely to “make the legal ‘wall of separation between 
church and state’ as winding as the famous serpentine wall designed by 
Mr. Jefferson for the University he founded,”'” a reference to the famous 
serpentine wall at the University of Virginia. Despite joining the decision 
of the case, Jackson’s opinion betrays trepidation about the wall of sepa- 
ration metaphor, expressing both that it was too rigid and that it could 
become too serpentine. 


A Blurred and Variable Barrier 


In Lemon v. Kurtzman (1971), taxpayers and citizens challenged the con- 
stitutionality of statutory school programs in Pennsylvania and Rhode 
Island, which in Pennsylvania reimbursed the cost of teachers’ salaries, 
textbooks, and instructional materials in secular subjects and in Rhode 
Island paid teachers in nonpublic elementary schools a supplement of 
15 percent of their salary. In both cases, state aid was provided to church- 
related educational institutions.’ The Court held that both programs 
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were unconstitutional under the Religion Clauses of the First Amendment. 
Writing for a unanimous Court, Chief Justice Warren Burger began his 
discussion of the constitutional issue by writing that “candor compels 
acknowledgment...that we can only dimly perceive the lines of demar- 
cation in this extraordinarily sensitive area of constitutional law.” The 
language of the Religion Clauses, he wrote, was “not precisely stated” 
but “at best opaque, particularly when compared with other portions 
of the Amendment,” considering the use of the word respecting in the 
Establishment Clause’s prohibition of any “law respecting an establish- 
ment of religion.”!” 

In the absence of a more precisely stated provision, Justice Burger 
wrote, “we must draw lines with reference to the three main evils against 
which the Establishment Clause was designed to afford protection: spon- 
sorship, financial support, and active involvement of the sovereign in 
religious activity.”’*’ He then announced a three-pronged test reflecting 
“cumulative criteria” developed by the Court over many years: 


First, the statute must have a secular legislative purpose; second, its prin- 
cipal or primary effect must be one that neither advances nor inhibits 
religion, finally, the statute must not foster “an excessive government 


entanglement with religion.”'™ 


Although the Pennsylvania and Rhode Island programs had a secular leg- 
islative purpose and did not advance religion, Burger concluded, the cumu- 
lative impact of the statutes “involves excessive entanglement between 
government and religion.” He acknowledged that “total separation is not 
possible in an absolute sense,” because “some relationship between govern- 
ment and religious organizations is inevitable” insofar as “religious values 
pervade the fabric of our national life.”!°° 

The relationship between religion and government prescribed by the 
Religion Clauses was, Justice Burger wrote, “a blurred, indistinct, and vari- 
able barrier” rather than a wall.” In order to determine whether a statute 
fosters an “excessive entanglement” between religion and government, he 
wrote, the Court must examine “the character and purposes of the insti- 
tutions that are benefited, the nature of the aid that the State provides, 
and the resulting relationship between the government and the religious 
authority.” Both the Pennsylvania and Rhode Island education programs 
failed the test.!°° 
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Despite the fact that the wall of separation metaphor was all but dis- 
carded in Lemon and the epideictic registers of the opinion were muted 
relative to Everson and McCollum—perhaps because Lemon was not per- 
ceived to inaugurate change to the same extent as the Court’s early Religion 
Clause cases—Justice Burger still drew substantially on chiasms to support 
the decision. Describing the divisive political potential of the education 
programs before the Court, for example, Burger wrote that it was incon- 
sistent with history and tradition to let the Religion Clause issues preclude 
attending to the many legal questions involved in governance: 


The highways of church and state relationships are not likely to be one- 
way streets, and the Constitution’s authors sought to protect religious 
worship from the pervasive power of government. The history of many 
countries attests to the hazards of religion’s intruding into the political 
arena or of political power intruding into the legitimate and free exercise 
of religious belief.'” 


In the final paragraph of the opinion, Burger also used a chiasmus to sup- 
port the boundary the decision marked. Although “some involvement and 
entanglement are inevitable, lines must be drawn” based on the choice 
made by our system of government that “government is to be entirely 
excluded from the area of religious instruction and churches excluded 
from the affairs of government.” Chiasms also appear in other opinions 
of the era, such as in Justice William Brennan’s concurring opinion in 
School District of Abington Township v. Schempp (1963), in which Brennan 
quoted the same chiasma of Jeremiah Black quoted by Justice Frankfurter 
in his concurring opinion in McCollum: “The manifest object of the men 
who framed the institutions of this country, was to have a State without 
religion, and a Church without politics.” 


A Variable Resolve 


The epideictic registers in the Court’s early Religion Clause jurisprudence, 
such as those in the Court’s First Amendment free speech jurisprudence 
discussed in Chapter 2, illustrate the interdiscursive relationship between 
judicial discourse and the ritual and ceremonial discourse of epideictic. The 
Court’s early Religion Clause cases also reveal the powerful intertextual 
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influence of Madison’s struggle for religious liberty and his Remonstrance 
and Memorial for Religious Assessments, particularly the figure of chias- 
mus that pervades the form and structure of the Remonstrance and of the 
Religion Clauses Madison authored. Similar to the role that paramolo- 
gia played in the Court’s First Amendment free speech cases, chiasmus 
formed a central gesture of the epideictic registers in the Court’s early 
Religion Clause cases which equally magnified the value of both religious 
and secular life. The epideictic registers in the cases reflect less of a con- 
flict between religion and government than conflicting approaches to the 
proper balance between them. 

In the Court’s early Religion Clause cases, the figure of chiasmus 
magnified the value of both religion and government without privileg- 
ing either, a paean to both religious and secular life which proved more 
durable than the obstruction symbolized by the wall metaphor but one 
which in the end only resulted in the sort of “hermeneutical miasma” 
that Robert Hariman notes of chiasmus more generally.'” The capacity of 
chiasmus to symbolize the Court’s inability to find a more suitable meta- 
phor for the relationship between religious and secular life may explain 
its durability. Although the judicial authors in the cases responded to the 
epideictic situation created by the inauguration of a new line of consti- 
tutional jurisprudence with broad social consequences by addressing the 
beliefs, desires, and ethical commitments that informed their decisions, 
they struggled to apprehend a national character or resolve regarding 
the issue. 

When Justice Burger wrote in Lemon that “total separation” of reli- 
gion and government was not possible “in an absolute sense” and that the 
language of the Religion Clauses was “not precisely stated” but “at best 
opaque,” characterizing the separation of religion and government pre- 
scribed by the Religion Clauses as “a blurred, indistinct, and variable 
barrier” rather than a wall,” he expressed the culmination of a lengthy 
period in which the Court had become disillusioned with the wall meta- 
phor and sought alternative metaphors through which to think about the 
Religion Clauses. At different times, the Court had alternatively construed 
the clauses to represent an imperfect “line,” a “scale” on which to balance 
interests, a “boundary” designed to avoid excessive “entanglements,” a 
“tight rope” to be “traversed,”'” and had construed the wall metaphor itself 
with more concrete imagery as “serpentine,” “warped and twisted,”!”° or 
through an allusion to the wall in Robert Frost’s poem “Mending Wall.”!”” 
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The figure of chiasmus captures the Court’s failure to discover a stable 
principle of resolution in its Religion Clause jurisprudence, a conspicuous 
figure for magnifying the value of both religious and secular life without 
resolving their “proximity and distance.”'”* 

The central role of chiasmus in the Court’s early Religion Clause cases 
also illustrates the philosophical significance of figures, which Jeanne 
Fahnestock notes “belong in the pragmatic or situational and functional 
dimension of language,” revealing “a fundamental, generative cognitive 
process” no less than metaphor.’*’ Far from representing a merely stylis- 
tic figure, as Rodolphe Gasché argues chiasmus is an “originary” form of 
thought that “allows the drawing apart and the bringing together of oppo- 
site functions or terms and entwines them within an identity of move- 
ments” while also infinitely deferring closure through the “substitutability 
implied by its asymmetry.”!*' Rather than serving as mere ornamentation 
or artistic expression, chiasmus is “constitutive or iconic”'*’ of the Court’s 
thought regarding the relationship between religion and government, 
forming a “verbal summary that epitomizes a line of reasoning,” a “con- 
densed or even diagram-like rendering of the relationship among a set 
of terms, a relationship that constitutes the argument and that could be 
expressed at greater length.”!* The figure forms an essential part of the 
Court’s thought.'™4 

As discussed in Chapter 1, the Scientific Revolution and Enlightenment’s 
insistence that invention be exclusively governed by deductive logic and 
the scientific method reduced rhetoric to a purely ornamental function by 
eliminating invention from its purview.'* As Ernesto Grassi explains the 
thesis of modern rationalism, rhetoric and figurality were “to be appreci- 
ated primarily from the outside, for pedagogical reasons, that is, as aids to 
‘alleviate’ the ‘severity’ and ‘dryness’ of rational language” or merely to 
make it “‘easier’ to absorb rational truth.”'*° Metaphor and the “easy van- 
ity of fine speaking” characterized by an elaborate use of tropes and figures 
was condemned as misleading because figures appeal to the senses rather 
than reason and because metaphor transfers and transforms meaning in 
a manner that frustrates logical precision.'*” Peter Ramus rejected the idea 
that rhetoric constituted a form of reasoning which had been widely rec- 
ognized since the time of Aristotle, and Francis Bacon rejected the equally 
long-standing idea that rhetoric had an epistemic function of discovering 
new knowledge.'** To modern reformers, rhetoric and the humanistic tra- 
dition of which it formed a central part—which “always concerned itself 
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with the union of res and verba,” of “content” and “form”—were consid- 
ered only of literary and aesthetic, not philosophical, significance.” 

As Fahnestock notes, however, “there has always been an undertow 
working against the separation of invention and style, and it is even pos- 
sible to discover arguments stylistically.” Although in reference to the 
wall of separation metaphor Justice Reed wrote that “a rule of law should 
not be drawn from a figure of speech”! and Justice Frankfurter wrote that 
the Court’s application of the Religion Clauses could not be achieved by “a 
mere phrase”’”*—comments which participated in the bias that figurality 
possesses only literary and aesthetic, not philosophical, significance—in 
the history of the Religion Clauses the figure of chiasmus first emerged 
as a fundamental habit of mind of Madison and symbolizes the Court’s 
irresolution regarding the relationship between religious and secular life 
in its early Religion Clause cases. Ivo Strecker describes the potential of 
chiasmus to “shatter expectations and conventions,” which forms its “rhe- 
torical energy” and leads to both pleasure and pain as the figure first shat- 
ters expectations but ultimately fails to gain lasting adherence because it 
provides no principle of resolution between its terms.’ While Madison’s 
sententious chiasms may have shattered expectations in his struggle for 
religious liberty in the eighteenth century, in the Court’s early Religion 
Clause jurisprudence they led only to the “small prison house of language” 
that Robert Hariman describes, a “perpetual oscillation” between chiastic 
terms.!"* 

The following chapter examines the epideictic registers in the Court’s 
privacy jurisprudence through an analysis of Justice Anthony Kennedy’s 
majority opinion in Obergefell v. Hodges (2015) and a genealogy of the 
leading cases on which Obergefell relied, revealing both the accumulating 
force of epideictic across a century of cases as well as interpretive figures 
in the early development of the constitutional right of privacy that form 
important foundations of the Court’s privacy jurisprudence, central figu- 
rations that amplify the basis of judicial authority to recognize rights such 
as privacy not explicitly enumerated in the Constitution. 


CHAPTER 4 


Storms, Shadows, and Privacy 


In Daniel Boorstin’s essay on Blackstone’s Commentaries on the Laws of 
England, he writes that law’s sublimity is created in part by its obscurity, 
not only the obscurity of its slow historical emergence and alterations 
but the obscurity of prophecy, “the indefiniteness of an institution which 
had to adapt itself to the indefinable necessities of the future.” When the 
Court first asserted its authority to review state court decisions in Cohens 
v. Virginia (1821), Chief Justice John Marshall included the following paean 
to the immortality of constitutions in his opinion for a unanimous Court: 


A constitution is framed for ages to come, and is designed to approach 
immortality as nearly as human institutions can approach it. Its course 
cannot always be tranquil. It is exposed to storms and tempests, and its 
framers must be unwise statesmen indeed if they have not provided it, 
so far as its nature will permit, with the means of self-preservation from 
the perils it may be destined to encounter. No government ought to be so 
defective in its organization as not to contain within itself the means of 
securing the execution of its own laws against other dangers than those 
which occur every day.’ 


In McCulloch v. Maryland (1819), Marshall had similarly written that the 
Constitution did not have the properties of a code but was “intended to 
endure for ages to come, and, consequently, to be adapted to the various 
crises of human affairs,” not to provide, “by immutable rules, for exigen- 
cies which, if foreseen at all, must have been seen dimly.” 

Justice Marshall’s metaphor of an immortal constitution exposed to 
storms and tempests participated in a broader ship of state metaphor most 
often attributed to the Greek lyric poet Alcaeus of Mytilene of the late 
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seventh and early sixth century BCE and developed by Plato, Horace, and 
many modern authors.* The epideictic register of the passage is reflected 
in its thematic metaphor of storms and tempests as a constitution navigates 
a “course” destined to encounter “perils” and “dangers,” as well as in the 
figure of exergasia which develops the theme through similar statements 
in different forms, along with the specific repetition of the word approach 
in the opening sentence. 

The passage magnified the value of the Constitution and the of Court’s 
authority to review challenges to the constitutionality of state court deci- 
sions by using the gnomic aspect and addressing what it means for some- 
thing to be called a constitution rather than a specific constitution such as 
that of the United States. Marshall did not use the simple present to discuss 
the meaning of a constitution to Americans in the early nineteenth cen- 
tury or even a hypothetical constitution, but used the unbounded present 
to address constitutionalism itself, infusing the United States Constitution 
with immortality. The unqualified opening phrase captures this qual- 
ity: “A constitution is framed for ages to come.” These features converge to 
amplify the subject beyond the reader’s ability to perceptually encompass 
it, elevating it to the level of the sublime as a foundation of the Court’s 
authority in response to a situation in which the Court inaugurated con- 
stitutional change with broad social consequences. 

In the centuries since Cohens, Justice Marshall’s paean to the 
Constitution’s immortality has been cited and quoted in many judicial 
opinions, including Weems v. United States (1910), in which the Court held 
that a criminal sentence imposed in the Philippines that was dispropor- 
tionate to the sentences imposed for more serious crimes was unconsti- 
tutionally cruel and unusual punishment, a conclusion which required 
the Court to consider its interpretation of cruel and unusual punishment 
under the Eighth Amendment to the United States Constitution.’ In his 
opinion for the majority in Weems, Justice Joseph McKenna used an epi- 
deictic register to amplify the Court’s interpretive authority by drawing 
on Marshall’s immortal constitution metaphor, without citing Cohens spe- 
cifically but attributing authorship to Marshall: 


Legislation, both statutory and constitutional, is enacted, it is true, from an 
experience of evils, but its general language should not, therefore, be nec- 
essarily confined to the form that evil had theretofore taken. Time works 
changes, brings into existence new conditions and purposes. Therefore a 
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principle to be vital must be capable of wider application than the mischief 
which gave it birth. This is peculiarly true of constitutions. They are not 
ephemeral enactments, designed to meet passing occasions. They are, to 
use the words of Chief Justice Marshall, “designed to approach immortal- 
ity as nearly as human institutions can approach it.” The future is their 
care and provision for events of good and bad tendencies of which no 
prophecy can be made. In the application of a constitution, therefore, our 
contemplation cannot be only of what has been but of what may be.‘ 


Justice Louis Brandeis used this passage of Weems to thematically 
organize his dissenting opinion in Olmstead v. United States (1928), in 
which the Court held that the warrantless wiretapping of telephones used 
to convict defendants under the National Prohibition Act did not violate 
the Fourth or Fifth Amendments of the Constitution because the wire- 
taps had been made without physically trespassing on the defendants’ 
property.’ Brandeis’s dissenting opinion in Olmstead is widely regarded as 
an early source of the Court’s jurisprudence recognizing a constitutional 
right of privacy, although Brandeis and Samuel Warren had advocated a 
right of privacy as the basis of civil actions in an 1890 law review article 
which they coauthored.* In Olmstead, Brandeis argued that the authors of 
the Constitution sought to protect the spiritual and intellectual need to be 
left alone: 


The makers of our Constitution undertook to secure conditions favorable 
to the pursuit of happiness. They recognized the significance of man’s 
spiritual nature, of his feelings and of his intellect. They knew that only 
a part of the pain, pleasure and satisfactions of life are to be found in 
material things. They sought to protect Americans in their beliefs, their 
thoughts, their emotions and their sensations. They conferred, as against 
the Government, the right to be let alone—the most comprehensive of 
rights and the right most valued by civilized men.’ 


The phrase “the right to be let alone” from Brandeis’s opinion in Olmstead 
has been quoted at least 423 times in later judicial opinions in the United 
States. Brandeis also wrote in Olmstead that “experience should teach us 
to be most on our guard to protect liberty when the Government’s purposes 
are beneficent,” because “the greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without understanding,” 
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a sentence quoted at least 105 times in later judicial opinions in the United 
States.!” 

At the beginning of Justice Brandeis’s opinion in Olmstead, however, 
he also quoted Justice McKenna’s opinion in Weems excerpted above and 
restated several sentences and phrases without attribution as he amplified 
the importance of the Constitution adapting to a changing world, begin- 
ning with the following passage in which Brandeis quoted McKenna’s 
statement that constitutional language should not be “confined to the form 
that evil had theretofore taken”: 


When the Fourth and Fifth Amendments were adopted, “the form that 
evil had theretofore taken,” had been necessarily simple. Force and vio- 
lence were then the only means known to man by which a Government 
could directly effect self-incrimination. It could compel the individual 
to testify—a compulsion effected, if need be, by torture. It could secure 
possession of his papers and other articles incident to his private life—a 
seizure effected, if need be, by breaking and entry. Protection against such 
invasion of “the sanctities of a man’s home and the privacies of life” was 
provided in the Fourth and Fifth Amendments by specific language." 


Continuing his thematic development of Justice McKenna’s opinion 
in Weems, Justice Brandeis quoted without attribution McKenna’s gno- 
mic saying “time works changes, brings into existence new conditions and 
purposes”: 


But “time works changes, brings into existence new conditions and pur- 
poses.” Subtler and more far-reaching means of invading privacy have 
become available to the Government. Discovery and invention have made 
it possible for the Government, by means far more effective than stretch- 
ing upon the rack, to obtain disclosure in court of what is whispered in 
the closet.” 


To conclude his development, Brandeis quoted without attribution 
McKenna’s statement that “in the application of a constitution, our con- 
templation cannot be only of what has been but of what may be”: 


Moreover, “in the application of a constitution, our contemplation can- 
not be only of what has been but of what may be.” The progress of science 
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in furnishing the Government with means of espionage is not likely to 
stop with wiretapping. Ways may some day be developed by which the 
Government, without removing papers from secret drawers, can repro- 
duce them in court, and by which it will be enabled to expose to a jury 
the most intimate occurrences of the home. Advances in the psychic 
and related sciences may bring means of exploring unexpressed beliefs, 
thoughts and emotions.” 


Although Justice Brandeis did not explicitly reference Justice Marshall’s 
metaphor of an immortal constitution from Cohens, he incorporated its 
influence in his dissenting opinion in Olmstead by relying heavily on 
Justice McKenna’s elaboration of the metaphor in Weems. In both instances 
and in the influence that Brandeis’s paean to privacy in Olmstead has had 
in the development of the Court’s privacy jurisprudence, the intertextual 
power of Marshall’s immortal constitution metaphor played a crucial role. 
It also served as a precursor to Justice William Douglas’s metaphor of 
“emanations” of the Bill of Rights which form “penumbras” of those rights 
to support a constitutional right of privacy forty years after Olmstead in 
Griswold v. Connecticut (1965). Both Marshall’s and Douglas’s metaphors 
are important figurations of living constitutionalism—the view that con- 
stitutional interpretation must adapt to the times rather than be limited 
to the conditions of the Constitution’s original enactment—which is par- 
ticularly important to the Court’s authority to recognize a right such as 
privacy that is not explicitly enumerated in the Constitution. 

This chapter examines the epideictic registers in the Court’s privacy 
jurisprudence as the right of privacy was found to inhere in the penum- 
bras of the Bill of Rights and in the liberty protected by the Due Process 
Clause of the Fourteenth Amendment, proceeding by means of an anal- 
ysis of Justice Anthony Kennedy’s majority opinion in Obergefell and a 
genealogy of the leading cases on which he relied, particularly Lawrence 
v. Texas (2003), Griswold v. Connecticut (1965), Loving v. Virginia (1967), 
and related cases. I argue that Chief Justice John Marshall’s immortal con- 
stitution metaphor, which viewed the Constitution as a vessel designed to 
weather “storms and tempests,” and Justice William Douglas’s metaphor 
of “emanations” of the Bill of Rights which form “penumbras,” serve as 
important foundations of the Court’s privacy jurisprudence, functioning 
as central figurations in epideictic registers that amplify the basis of judi- 
cial authority to recognize rights such as privacy that are not explicitly 
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enumerated in the Constitution. The often expansive intertextual power 
of epideictic registers is at its height in the Court’s privacy cases, I argue, 
as the Court’s affective commitments to the relationship between liberty 
and privacy accrue and take on new meanings across a wide range of sub- 
jects from searches and seizures to wiretapping, contraceptive use, sexual 
relations, and marriage. I argue that this jurisprudence and the metaphors 
on which it relied magnified the value of figurative reasoning itself to a 
sublime level as a premise of the Court’s interpretive authority. 


Obergefell’s Wedding Speech 


The third-century CE rhetorician Pseudo-Dionysius of Halicarnassus 
advises speakers to include the following topics in wedding speeches: 


Marriage is...helpful in facing the pains and hardships of life; it lightens 
these burdens, so to speak, when we share our troubles with our wives and 
are comforted by their companionship. Then, too, pleasures are bound to 
seem more gratifying when we do not enjoy them all by ourselves, but have 
children, wives, and relatives to celebrate and be joyful with us.” 


One of the most expansive examples of an epideictic register in the Court’s 
fundamental rights jurisprudence is Justice Anthony Kennedy’s paean to 
marriage in his majority opinion in Obergefell v. Hodges (2015), in which 
the Court held that the right to marriage is guaranteed to same-sex cou- 
ples by the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment." The opening sentence of Kennedy’s opinion stated that 
“the Constitution promises liberty to all within its reach, a liberty that 
includes specific rights that allow persons, within a lawful realm, to define 
and express their identity,” a sentence Justice Antonin Scalia described 
derisively in his dissenting opinion as a descent from the “disciplined legal 
reasoning of John Marshall and Joseph Story to the mystical aphorisms of 
the fortune cookie.” 

Consistent with Pseudo-Dionysius of Halicarnassus’s advice on wed- 
ding speeches, by the end of Obergefell Justice Kennedy had described 
marriage not only as a relationship that “allows two people to find a life 
that could not be found alone, for a marriage becomes greater than just 
the two persons,””! but as a response to the “universal” fear that “a lonely 
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person might call out only to find no one there.” He added the polysyn- 
deton that marriage “offers the hope of companionship and understanding 
and assurance that while both still live there will be someone to care for 
the other.”” 

Following his opening paragraph and a brief three-paragraph proce- 
dural history, Justice Kennedy extolled marriage’s role in history in order 
to “note the history of the subject now before the Court”: 


From their beginning to their most recent page, the annals of human his- 
tory reveal the transcendent importance of marriage. The lifelong union 
of a man and a woman always has promised nobility and dignity to all 
persons, without regard to their station in life. Marriage is sacred to those 
who live by their religions and offers unique fulfillment to those who find 
meaning in the secular realm....Rising from the most basic human needs, 
marriage is essential to our most profound hopes and aspirations. 


The centrality of marriage to the human condition makes it unsurprising 
that the institution has existed for millennia and across civilizations. Since 
the dawn of history, marriage has transformed strangers into relatives, 
binding families and societies together....There are untold references to 
the beauty of marriage in religious and philosophical texts spanning time, 
cultures, and faiths, as well as in art and literature in all their forms.” 


In these passages, Kennedy not only used the superlatives transcendent, 
most basic, essential, most profound, central, and untold, but he used 
exergasia, parallelism, mesodiplosis, the gnomic aspect, and affirmative 
modality to magnify the value of marriage. 

Following his introductory treatment of marriage’s transcendent role 
in history, Justice Kennedy wrote that the history he outlined was “the 
beginning of these cases,” but that the respondents said “it should be the 
end as well.” He acknowledged that “to them, it would demean a timeless 
institution if the concept and lawful status of marriage were extended to 
two persons of the same sex,” based on the long-held view that marriage is 
“by its nature a gender-differentiated union of man and woman.” The peti- 
tioners, on the other hand, Kennedy wrote, “acknowledge this history but 
contend that these cases cannot end there.” It is “the enduring importance 
of marriage that underlies the petitioners’ contentions,” wrote Kennedy, 
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and “far from seeking to devalue marriage, petitioners seek it for them- 
selves because of their respect—and need—for its privileges and respon- 
sibilities.” Same-sex marriage, he noted, was their “only real path to this 
profound commitment” given the “immutable nature” of marriage.” After 
recounting the facts of the cases for the next few paragraphs, Kennedy 
concluded by stating that the petitioners’ stories “reveal that they seek not 
to denigrate marriage but rather to live their lives, or honor their spouses’ 
memory, joined in its bond.” 

Justice Kennedy then recited historical developments in legal and 
societal perspectives on marriage and homosexuality before he addressed 
relevant legal precedent, beginning with what he called the Court’s first 
“detailed consideration of the legal status of homosexuals” in Bowers 
v. Hardwick (1986), in which the Court upheld the constitutionality of 
laws criminalizing consensual sodomy between either heterosexual or gay 
couples but which were only enforced against gay couples,” and Lawrence 
v. Texas (2003), in which the Court overruled Bowers to hold that state laws 
criminalizing intimate sexual conduct between members of the same sex 
were unconstitutional.” With this precedent as background, Kennedy then 
summarized previous cases that had addressed same-sex marriage, noting 
that a substantial body of law existed which had almost unanimously held 
that it was unconstitutional to exclude same-sex couples from marriage.”* 


Intimate Choices 


Justice Kennedy also wrote the majority opinion in Lawrence, and in 
Obergefell he cited his opinion in Lawrence extensively, quoting among 
other passages Lawrence’s acknowledgment that “when sexuality finds 
overt expression in intimate conduct with another person, the conduct 
can be but one element in a personal bond that is more enduring,” and its 
conclusion that the state “cannot demean their existence or control their 
destiny by making their private sexual conduct a crime.” Compared to 
Kennedy’s opinion in Obergefell, Kennedy only used brief epideictic regis- 
ters in Lawrence, but much as he did in Obergefell, he began Lawrence with 
an epideictic register describing the liberty at stake as transcendent: 


Liberty protects the person from unwarranted government intrusions 
into a dwelling or other private places. In our tradition the State is not 
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omnipresent in the home. And there are other spheres of our lives and 
existence, outside the home, where the State should not be a dominant 
presence. Freedom extends beyond spatial bounds. Liberty presumes an 
autonomy of self that includes freedom of thought, belief, expression, and 
certain intimate conduct. The instant case involves liberty of the person 
both in its spatial and in its more transcendent dimensions.*° 


Robert Tsai notes that three of the four illustrations of liberty in the pen- 
ultimate sentence of this passage of Lawrence are First Amendment free- 
doms. He argues that Kennedy hoped by citing rights at the beginning 
of his opinion which had already enjoyed broad support and then adding 
“the more contested right of sexual autonomy,” the right of sexual auton- 
omy “would gain something from its association with expressive rights.”*! 

In Lawrence, Justice Kennedy framed the issue as one of determining 
“whether the petitioners were free as adults to engage in the private con- 
duct in the exercise of their liberty under the Due Process Clause of the 
Fourteenth Amendment.” He noted that there were “broad statements of 
the substantive reach of liberty under the Due Process Clause in earlier 
cases,” the most pertinent of which was Griswold v. Connecticut (1965), 
in which the Court recognized a constitutional right of privacy to sup- 
port its holding that a state law prohibiting the use of contraceptives or 
medical advice about their use was unconstitutional because it violated 
the privacy of marital relationships.” Kennedy wrote that both Griswold 
and Eisenstadt v. Baird (1972), in which the Court held that a state law 
prohibiting the distribution of contraceptives to unmarried people was no 
more constitutional than the contraceptive law invalidated in Griswold,** 
had formed the basis for Roe v. Wade (1973), in which the Court held that 
the Constitution limited the ability of states to restrict access to abor- 
tion,” and Planned Parenthood v. Casey (1992),*° which reaffirmed Roe.” 
These cases, Kennedy wrote in Lawrence, “confirmed that the reasoning 
of Griswold could not be confined to the protection of rights of married 
adults.” In Lawrence, Justice Kennedy also noted that Casey and Romer 
v. Evans (1996), both decided after Bowers, had cast the decision in Bowers 
“into even more doubt.”” In Romer, the Court invalidated as unconstitu- 
tional a state constitutional amendment which excepted gays, lesbians, and 
bisexuals from protection under antidiscrimination laws.’ 

Accordingly, Justice Kennedy concluded in Lawrence that the Court 
in Bowers failed to appreciate “the extent of liberty at stake.” The penalties 
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and purposes of the laws criminalizing intimate sexual relations between 
same-sex couples involved in Bowers and Lawrence, Kennedy wrote, 
impacted “the most private human conduct, sexual behavior, and in the 
most private of places, the home,” and “when sexuality finds overt expres- 
sion in intimate conduct with another person, the conduct can be but one 
element in a personal bond that is more enduring.” 

In Justice Harry Blackmun’s dissenting opinion in Bowers, joined by 
Justices William Brennan, Thurgood Marshall, and John Paul Stevens, 
Blackmun also used epideictic registers to magnify the value of privacy 
in intimate sexual relations, beginning his opinion by quoting Justice 
Brandeis’s dissenting opinion in Olmstead to state that Bowers was about 
“the most comprehensive of rights and the right most valued by civilized 
men, namely, ‘the right to be let alone? ™? According to Blackmun, the 
right of privacy was based on the value of individual autonomy rather 
than public welfare. “We protect those rights not because they contrib- 
ute, in some direct and material way, to the general public welfare,” wrote 
Blackmun, “but because they form so central a part of an individual’s life.” 
They embody “‘the moral fact that a person belongs to himself and not 
others nor to society as a whole.” 

Justice Blackmun then expounded on the importance of individual 
autonomy through a series of antitheses: 


We protect the decision whether to have a child because parenthood alters 
so dramatically an individual’s self-definition, not because of demographic 
considerations or the Bible’s command to be fruitful and multiply. And we 
protect the family because it contributes so powerfully to the happiness of 
individuals, not because of a preference for stereotypical households. The 
Court recognized in Roberts |v. United States Jaycees (1984)] that the “abil- 
ity independently to define one’s identity that is central to any concept 
of liberty” cannot truly be exercised in a vacuum; we all depend on the 


“emotional enrichment from close ties with others.”* 


Blackmun concluded that “only the most willful blindness could obscure 
the fact that sexual intimacy is ‘a sensitive, key relationship of human exis- 
tence, central to family life, community welfare, and the development of 
human personality,” 

In Lawrence, Kennedy also quoted the following epideictic passage 


from the Court’s plurality opinion in Casey, in which Kennedy joined 
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Justices Sandra Day O’Connor and David Souter to write the plurality 
opinion regarding constitutional limits on abortion restrictions: 


These matters, involving the most intimate and personal choices a person 
may make in a lifetime, choices central to personal dignity and autonomy, 
are central to the liberty protected by the Fourteenth Amendment. At the 
heart of liberty is the right to define one’s own concept of existence, of 
meaning, of the universe, and of the mystery of human life. Beliefs about 
these matters could not define the attributes of personhood were they 
formed under compulsion of the State.** 


The Casey opinion used substantial epideictic registers beyond this pas- 
sage as well, beginning with the gnomic opening sentence: “Liberty finds 
no reference in a jurisprudence of doubt.” The plurality not only used 
epideictic registers to amplify the value of precedent to support its reaffir- 
mation of the essential holding of Roe regarding a woman’s right to abor- 
tion, but to magnify the value of privacy on which both Roe and Casey 
depended. 

In its description of women’s right to abortion, the Casey plurality 
magnified the value of liberty by dwelling on the sacrifices women make 
to give birth: 


The liberty of the woman is at stake in a sense unique to the human con- 
dition and so unique to the law. The mother who carries a child to full 
term is subject to anxieties, to physical constraints, to pain that only she 
must bear. That these sacrifices have from the beginning of the human 
race been endured by woman with a pride that ennobles her in the eyes 
of others and gives to the infant a bond of love cannot alone be grounds 
for the State to insist she make the sacrifice. Her suffering is too intimate 
and personal for the State to insist, without more, upon its own vision of 
the woman’s role, however dominant that vision has been in the course of 
our history and our culture. The destiny of the woman must be shaped to 
a large extent on her own conception of her spiritual imperatives and her 
place in society.** 


In this passage, the plurality used praise, exergasia, antithesis, asyndeton, 
the gnomic aspect, and a relatively affirmative modality to magnify the 
stakes of abortion rights for women, and in a particularly curious example 
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of unbounded terminology the plurality even shifted from using the count 
nouns the woman and the mother to the uncountable noun woman in the 
third sentence of the passage, referring not to a specific or generic woman 
but to womankind. 


Due Process in Obergefell 


After addressing the legal precedent regarding the right of same-sex mar- 
riage and intimate relations, Justice Kennedy began his legal analysis in 
Obergefell by addressing the liberty protected by the Due Process Clause of 
the Fourteenth Amendment. The “fundamental liberties” protected by the 
clause, Kennedy wrote, include most of the rights enumerated in the Bill of 
Rights and “extend to certain personal choices central to individual dignity 
and autonomy, including intimate choices that define personal identity 
and beliefs,” citing Griswold, Eisenstadt, and Justice John Harlan’s dissent- 
ing opinion in Poe v. Ullman (1961), in which the Court held that plaintiffs 
who wanted to use contraceptives lacked standing to seek a declaratory 
judgment challenging the constitutionality of the same Connecticut stat- 
utes later held unconstitutional in Griswold.” Citing Lawrence, Kennedy 
wrote that “history and tradition guide and discipline this inquiry but do 
not set its outer boundaries,” because “the nature of injustice is that we 
may not always see it in our own time.” 

Justice Kennedy also cited Loving v. Virginia (1967), in which the Court 
held miscegenation laws to be unconstitutional, for the proposition that the 
Court had “long held the right to marry...protected by the Constitution.” 
Although Kennedy acknowledged that the right had previously presumed 
a relationship involving opposite-sex couples, he argued that four “prin- 
ciples and traditions” demonstrated that the reasons freedom in marriage 
was fundamental under the Constitution applied with equal force to same- 
sex couples: (1) it inheres in the concept of individual autonomy;” (2) it 
supports a two-person union “unlike any other in its importance to the 
committed individuals;”*' (3) it “safeguards children and families,” draw- 
ing from “related rights of childrearing, procreation, and education,”” and 
(4) it is a “keystone of our social order.”* 

To support his conclusion that the freedom to marry whoever one 
chooses inheres in the concept of individual autonomy, Justice Kennedy 
wrote that “the abiding connection between marriage and liberty is why 
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Loving invalidated interracial marriage bans under the Due Process 
Clause,” and that decisions concerning marriage are “among the most 
intimate that an individual can make,” similar to choices concerning 
contraception, family relationships, procreation, and childrearing, all of 
which were protected by the Constitution. “Choices about marriage shape 
an individual’s destiny,” Kennedy wrote, and he quoted the epideictic reg- 
isters of the Massachusetts Supreme Court’s opinion on same-sex mar- 
riage in Goodridge v. Department of Public Health (2003), in which Justice 
Margaret Marshall wrote that because marriage “fulfils yearnings for 
security, safe haven, and connection that express our common human- 
ity,” it is “an esteemed institution, and the decision whether and whom to 
marry is among life’s momentous acts of self-definition.” Through mar- 
riage’s “enduring bond,” Kennedy wrote, “all persons, whatever their sex- 
ual orientation,” “can find other freedoms, such as expression, intimacy, 
and spirituality” together. “There is dignity in the bond between two men 
or two women,” he affirmed, “who seek to marry and in their autonomy to 
make such profound choices.”* 

With regard to the principle that marriage supports a two-person 
union “unlike any other in its importance to the committed individu- 
als,” Justice Kennedy began by noting that this principle was central to 
Griswold and he quoted in its entirety the concluding mesodiplosis from 
Justice William Douglas’s majority opinion for the Court in Griswold: 


We deal with a right of privacy older than the Bill of Rights—older than 
our political parties, older than our school system. Marriage is a coming 
together for better or for worse, hopefully enduring, and intimate to the 
degree of being sacred. It is an association that promotes a way of life, 
not causes; a harmony in living, not political faiths; a bilateral loyalty, not 
commercial or social projects. Yet it is an association for as noble a pur- 
pose as any involved in our prior decisions.” 


The eloquence of this passage from Douglas’s opinion in Loving began 
with its appeal to anteriority using the anaphora and asyndeton that repeat 
older at the beginning of successive clauses and concluded with the meso- 
diplosis surrounding the successive antitheses a way of life, not causes; a 
harmony in living, not political faiths; a bilateral loyalty, not commercial or 
social projects, which framed marriage as transcending commercial and 
political life. It is in this section of his opinion that Kennedy wrote that 
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marriage responds to the “universal” fear that “a lonely person might call 
out only to find no one there,” offering “the hope of companionship and 
understanding and assurance that while both still live there will be some- 
one to care for the other,” and he concluded that although Lawrence con- 
firmed a measure of freedom, “outlaw to outcast may be a step forward, but 
it does not achieve the full promise of liberty.”*” 

Justice Kennedy wrote that the Court had recognized the connec- 
tion between marriage and childrearing, procreation, and education “by 
describing the varied rights as a unified whole,” because the right to marry, 
establish a home, and raise children form a central part of the liberty pro- 
tected by the Due Process Clause of the Fourteenth Amendment: 


Under the laws of the several States, some of marriage’s protections for 
children and families are material. But marriage also confers more pro- 
found benefits. By giving recognition and legal structure to their parents’ 
relationship, marriage allows children “to understand the integrity and 
closeness of their own family and its concord with other families in their 
community and in their daily lives.” Marriage also affords the perma- 
nency and stability important to children’s best interests.°8 


Finally, Kennedy supported the conclusion that both the Court and 
the nation’s traditions had established marriage as a “keystone of our 
social order” by quoting the following passage of Alexis de Tocqueville’s 
Democracy in America, in which Tocqueville exalts the “order and peace” 
of American family life as an important feature of politics: 


There is certainly no country in the world where the tie of marriage is so 
much respected as in America....[W]hen the American retires from the 
turmoil of public life to the bosom of his family, he finds in it the image 
of order and of peace....[H]e afterwards carries [that image] with him into 
public affairs.” 


Kennedy wrote that the Court had echoed Tocqueville’s remarks in 
Maynard v. Hill (1888) when it explained that marriage is “‘the founda- 
tion of the family and of society, without which there would be neither 
civilization nor progress,” an institution that gave “‘character to our 


whole civil polity: ” This idea had been reiterated, Kennedy noted, even 
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as the institution evolved, and “marriage remains a building block of our 


national community.”° 


Text and Penumbra 


Because Griswold holds a central place in the development of the consti- 
tutional right of privacy which protects intimate relations and marriage, 
Justice Kennedy cited Griswold and its progeny many times in Obergefell. 
In Griswold, the Court considered a challenge to the constitutionality of 
Connecticut statutes that prohibited the use of contraceptives and medical 
advice relating to their use brought by the Executive Director of the Planned 
Parenthood League of Connecticut and a licensed physician and profes- 
sor at Yale Medical School who served as Medical Director for Planned 
Parenthood in New Haven, both of whom were arrested by Connecticut 
authorities for providing medical advice to married persons relating to the 
use of contraceptives.*' Before Griswold, the law had only protected the 
right of privacy between individuals as a private right of action rather than 
one guaranteed by the Constitution. As Bernard Schwartz notes, the con- 
stitutional right of privacy recognized in Griswold “proved as consequen- 
tial as any constitutional right recognized by the Supreme Court,” making 
it among the most important cases decided by the Warren Court.” 
Writing for the majority in Griswold, Justice Douglas wrote that the 
case raised “a wide range of questions that implicate the Due Process 
Clause of the Fourteenth Amendment.” He then addressed rights of asso- 
ciation that the First Amendment had been construed to recognize but 
which were “not mentioned in the Constitution nor in the Bill of Rights,” 
including the right to educate a child in a school of the parents’ choice and 
the right to study a particular subject or foreign language.® As Robert Tsai 
notes, it is an “underappreciated fact” that Douglas “opened and closed 
his discussion [in Griswold] by casting the right to privacy—the ‘intimate 
relation of husband and wife’-—in First Amendment terms,” and devoted 
most of his opinion to First Amendment freedoms. Because the First 
Amendment rights Douglas identified were recognized despite not being 
mentioned in the First Amendment or the Bill of Rights, Douglas con- 
cluded that the First Amendment “has a penumbra where privacy is pro- 
tected from governmental intrusion.”® Such cases, he wrote, “suggest that 
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specific guarantees in the Bill of Rights have penumbras, formed by ema- 
nations from those guarantees that help give them life and substance,” a 
passage that has been quoted at least 196 times in later judicial opinions in 
the United States” and generated substantial controversy.® 

Justice Douglas explained that “various guarantees create zones of pri- 
vacy,” and “the First Amendment is one.” Others, he wrote, included the 
Third Amendment’s prohibition against the quartering of soldiers in time 
of peace, the Fourth Amendment’s protection of the “right of the people 
to be secure in their persons, houses, papers, and effects, against unrea- 
sonable searches and seizures,” the Fifth Amendment’s protection against 
self-incrimination—which Douglas wrote “enables the citizen to create a 
zone of privacy which government may not force him to surrender to his 
detriment”—and the Ninth Amendment’s provision that “the enumera- 
tion in the Constitution, of certain rights, shall not be construed to deny or 
disparage others retained by the people.”” Douglas supported his conclu- 
sion by quoting Justice Joseph Bradley’s statement in Boyd v. United States 
(1886) that the protection provided by the Fourth and Fifth Amendments 
“affect the very essence of constitutional liberty and security,” reaching 
“farther than the concrete form of the case then before the court, with its 
adventitious circumstances,” applying instead “to all invasions on the part 
of the government and its employés [sic] of the sanctity of a man’s home 
and the privacies of life.””! 

Justice Douglas also quoted the following epideictic passage from Boyd, 
which has been quoted eighty-nine times in other judicial opinions in the 
United States,” exhibiting praise, a figurality which is particularly striking 
in the assonance and alliteration of the opening sentence, eloquence, the 
gnomic aspect, and a relatively affirmative modality: 


It is not the breaking of his doors, and the rummaging of his drawers, that 
constitutes the essence of the offence; but it is the invasion of his inde- 
feasible right of personal security, personal liberty and private property, 
where that right has never been forfeited by his conviction of some public 
offence—it is the invasion of this sacred right which underlies and consti- 
tutes the essence of [the protection]. Breaking into a house and opening 
boxes and drawers are circumstances of aggravation; but any forcible and 
compulsory extortion of a man’s own testimony or of his private papers to 
be used as evidence to convict him of crime or to forfeit his goods, is within 
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the condemnation....In this regard the Fourth and Fifth Amendments 
run almost into each other.” 


To conclude his opinion in Griswold, Justice Douglas recognized that the 
“penumbral rights of ‘privacy and repose’” that the case recognized had 
given rise to many cases which “bear witness that the right of privacy 
which presses for recognition here is a legitimate one.” He then ended the 
opinion with the mesodiplosis quoted by Justice Kennedy in Obergefell and 
eighty-four times in other judicial opinions in the United States as well as 
in judicial opinions of the supreme courts of Canada, India, and Ireland,” 
that marriage is “an association that promotes a way of life, not causes; a 
harmony in living, not political faiths; a bilateral loyalty, not commercial 
or social projects,” but one with “as noble a purpose as any involved in our 
prior decisions.”” As with the beginning of Douglas’s discussion of pri- 
vacy in Griswold, he concluded by casting the right of privacy in terms of 
associational rights typically protected by the First Amendment. 

It is no surprise that Justice Douglas opened and closed his discussion 
of the constitutional right of privacy in Griswold by casting the right to pri- 
vacy in First Amendment terms, as Robert Tsai notes,” because Douglas’s 
first draft opinion in Griswold did not rely on the right of privacy at all but 
on the First Amendment right of association, comparing the marital rela- 
tionship to other forms of association protected by the First Amendment.” 
In Douglas’s draft opinion, his mesodiplosis on the marital “right of asso- 
ciation” (or “right of privacy” in the published version) did not end the 
opinion. The draft opinion continued the epideictic register as follows: 


Yet it flourishes on the interchange of ideas. It is the main font of the 
population problem; and education of each spouse in the ramification of 
that problem, the health of the wife, and the well-being of the family, is 
central to family functioning. Those objects are the end products of free 
expression. 


The draft opinion then concluded with what forms part of the penultimate 
paragraph of the published opinion, noting that the prospect of police 
searching the “sacred precincts of marital bedrooms for telltale signs of 
the use of contraceptives” was “repulsive to the idea of privacy and of asso- 
ciation that make up a goodly part of the penumbra of the Constitution 
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and Bill of Rights.””* The references to privacy and a penumbra of rights in 
this final clause of the draft opinion are the only references to those terms 
in the draft, unlike the published version in which Douglas referenced pri- 
vacy a dozen times and the penumbra metaphor four times. 

We now know that Justice William Brennan persuaded Justice Douglas 
to edit his draft opinion in Griswold to abandon the First Amendment right 
of association approach in favor of a right of privacy after Douglas circu- 
lated his draft to the justices.” In a letter Brennan sent to Douglas regard- 
ing the draft opinion, Brennan noted that in the First Amendment context, 
in cases such as NAACP [National Association for the Advancement of 
Colored People] v. Alabama (1958)—a case Douglas cited in Griswold 
in which the Court held that a state’s requirement that the NAACP dis- 
close its membership list to conduct business in the state violated the Due 
Process Clause of the Fourteenth Amendment—privacy was necessary to 
“protect the capacity of an association for fruitful advocacy.”® Brennan 
encouraged Douglas to consider what the Bill of Rights guaranteed as “but 
expressions of examples of those rights,” without precluding “applications 
or extensions of those rights to situations unanticipated by the Framers.” 
In other words, Brennan explained, the First, Third, Fourth, and Fifth 
Amendments, taken together, “indicate a fundamental concern with the 
sanctity of the home and the right of the individual to be alone,”® an allu- 
sion to Justice Brandeis’s assertion of a “right to be let alone” in Olmstead.” 

Despite Justice Brennan’s influence on the published version of Justice 
Douglas’s opinion in Griswold, Brennan ultimately joined Justice Arthur 
Goldberg’s concurring opinion in which Goldberg wrote separately to 
emphasize the importance of the Ninth Amendment but agreed that “the 
concept of liberty protects those personal rights that are fundamental, 
and is not confined to the specific terms of the Bill of Rights.” Although 
Goldberg’s opinion was different in emphasis, it specifically endorsed 
Douglas’s conclusion that “the right of marital privacy is protected, as 
being within the protected penumbra of specific guarantees of the Bill of 
Rights.”* 

David O’Brien writes that Justice Douglas’s penumbra approach to pri- 
vacy may have been “too imaginative to persuade many court watchers.”*4 
Although Justice John Harlan joined the decision in Griswold, he wrote a 
separate concurring opinion to express disagreement with the penumbra 
theory because he thought the case could be decided solely under the lib- 
erty protected by the Due Process Clause of the Fourteenth Amendment.* 
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In Justice Hugo Black’s dissenting opinion, which Justice Potter Stewart 
joined, Black more broadly criticized living constitutionalism as an arro- 
gation of authority to amend the Constitution, although he recognized the 
“rhapsodical” quality of epideictic registers often used to support the the- 
ory in relatively flattering terms: “I realize that many good and able men 
have eloquently spoken and written, sometimes in rhapsodical strains, 
about the duty of this Court to keep the Constitution in tune with the 
times.”*° 

The penumbra metaphor did not originate in response to the privacy 
right recognized in Griswold. Instead, Justice Douglas had previously used 
the metaphor eight times and other federal judges and legal scholars had 
frequently used it.” The metaphor had a long history in legal reasoning 
beginning at least as early as the nineteenth century,” including its use by 
Justice Oliver Wendell Holmes in his dissenting opinion in Olmstead, in 
which Holmes wrote that he was “not prepared to say that the penumbra of 
the Fourth and Fifth Amendments covers the defendant” but that courts 
often erred by adhering too closely to the text of laws which “import a 
policy that goes beyond them.”* In Douglas’s dissenting opinion in Poe 
v. Ullman (1961), the predecessor to Griswold in which the Court held that 
the plaintiffs did not have standing to challenge the same contraceptive 
law at issue in Griswold, he also used the emanation metaphor closely 
linked with the penumbra metaphor. In Poe, Douglas wrote that “this 
notion of privacy is not drawn from the blue,” but “emanates from the 
totality of the constitutional scheme under which we live.”” Christopher 
Rideout writes that part of the criticism of Douglas’s penumbra metaphor 
in Griswold derives from a general distrust of metaphor, although he recog- 
nizes that the penumbra metaphor provoked unique disdain among legal 
metaphors.” It faced the harshest critique from those like Justice Hugo 
Black, who simply objected to the recognition of any rights not explicitly 
enumerated in the Constitution. 

In Obergefell, Justice Kennedy also relied on Justice John Harlan’s 
dissenting opinion in Poe, which has been particularly influential in the 
Court’s Due Process jurisprudence.” Both Justices Douglas and Harlan 
wrote dissenting opinions in Poe arguing that the plaintiffs had standing 
to sue and that the contraceptive law deprived the plaintiffs of liberty with- 
out due process of law under the Due Process Clause of the Fourteenth 
Amendment.” Although Douglas cited his own dissenting opinion in 
Poe in his majority opinion in Griswold, and both Douglas’s and Harlan’s 
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opinions in Poe contain epideictic registers extolling the breadth and sig- 
nificance of liberty,” Harlan’s opinion in Poe has been the more influential 
of the two. 

In Justice Felix Frankfurter’s plurality opinion in Poe, he argued that 
because the Connecticut contraceptive law had apparently only been 
enforced in a single case in 1940 since its original passage in 1879 despite 
contraceptives being “commonly and notoriously sold in Connecticut drug 
stores,” Connecticut evinced a policy of nullification with no “real threat 
of enforcement.” The Court, he wrote, “cannot be umpire to debates con- 
cerning harmless, empty shadows.”’* By contrast, Harlan opened his dis- 
cussion of the constitutional question in Poe by describing the law as “an 
intolerable and unjustifiable invasion of privacy in the conduct of the most 
intimate concerns of an individual’s personal life.”” Although he acknowl- 
edged that his conclusions were not based on any “explicit language of 
the Constitution, and have yet to find expression in any decision of this 
Court,” he wrote that the Court must approach the text of the Constitution 
“not in a literalistic way, as if we had a tax statute before us, but as the basic 
charter of our society, setting out in spare but meaningful terms the prin- 
ciples of government.”* 

According to Justice Harlan, the scope of protection afforded to 
life, liberty, and property by the Due Process Clause of the Fourteenth 
Amendment was not determined by “the particular enumeration of rights 
in the first eight amendments” but embraced all of those rights considered 
fundamental.” In a gnomic saying that began a substantial paean to due 
process, he wrote that “due process has not been reduced to any formula; 
its content cannot be determined by reference to any code.” Instead, he 
wrote, “the best that can be said is that through the course of this Court’s 
decisions it has represented the balance which our Nation, built upon pos- 
tulates of respect for the liberty of the individual, has struck between that 
liberty and the demands of organized society.” This balance, Harlan con- 
cluded, is formed by tradition and determined with judgment and judicial 
restraint: 


The balance of which I speak is the balance struck by this country, having 
regard to what history teaches are the traditions from which it developed 
as well as the traditions from which it broke. That tradition is a living 
thing. A decision of this Court which radically departs from it could not 
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long survive, while a decision which builds on what has survived is likely 
to be sound. No formula could serve as a substitute, in this area, for judg- 
ment and restraint.'°° 


After addressing the Connecticut law before the Court, Justice Harlan 
returned to an epideictic register in the final section of his opinion, first 
quoting at length from Justice Brandeis’s dissenting opinion in Olmstead 
regarding the broad scope of the Bill of Rights to protect spiritual and 
intellectual needs through the “right to be let alone” and then expounding 
on the importance of the “privacy of the home” to liberty and security. The 
“sweep of the Court’s decisions, under both the Fourth and Fourteenth 
Amendments,” Harlan wrote, “amply shows that the Constitution protects 
the privacy of the home against all unreasonable intrusion of whatever 
character.” Quoting Wolf v. Colorado (1949), he added that “the security 
of one’s privacy against arbitrary intrusion by the police—which is at the 
core of the Fourth Amendment—is basic to a free society.” 


Loving and Brown 


In Obergefell, Justice Kennedy also relied extensively on citations to Loving 
v. Virginia (1967), decided two years after Griswold, in which the Court held 
that Virginias miscegenation law adopted to prevent marriages between 
persons based solely on their racial classification was unconstitutional 
under the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment. Writing for a unanimous Court in Loving, Justice Warren 
wrote that “the clear and central purpose of the Fourteenth Amendment 
was to eliminate all official state sources of invidious racial discrimina- 
tion,” and that there was “no question but that Virginia’s miscegenation 
statutes rest solely upon distinctions drawn according to race” in violation 
of the Equal Protection Clause of the Fourteenth Amendment.’ 

In an otherwise brief and pragmatic opinion, Warren adopted an 
epideictic register in the final two paragraphs to announce the Court’s 
conclusion that Virginia’s miscegenation law also deprived the couple of 
liberty without due process of law in violation of the Due Process Clause 
of the Fourteenth Amendment. “The freedom to marry has long been rec- 
ognized as one of the vital personal rights essential to the orderly pursuit 
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of happiness by free men,” Warren wrote, and in his final paragraph he 
elevated the freedom to marry to an existential necessity: 


Marriage is one of the “basic civil rights of man,” fundamental to our very 
existence and survival. To deny this fundamental freedom on so unsup- 
portable a basis as the racial classifications embodied in these statutes, 
classifications so directly subversive of the principle of equality at the 
heart of the Fourteenth Amendment, is surely to deprive all the State’s 
citizens of liberty without due process of law. The Fourteenth Amendment 
requires that the freedom of choice to marry not be restricted by invidious 
racial discriminations. Under our Constitution, the freedom to marry, or 
not marry, a person of another race resides with the individual and cannot 
be infringed by the State.’ 


In Obergefell, Justice Kennedy quoted extensively from this final para- 
graph of Loving to support his conclusion that a prohibition on same-sex 
marriage violated the liberty protected by the Due Process Clause of the 
Fourteenth Amendment. 

Although in Obergefell Justice Kennedy does not cite Brown v. Board 
of Education (1954) and it is only cited in Loving for the purpose of reject- 
ing the usefulness of consulting the legislative history surrounding the 
Fourteenth Amendment,” it is also useful to consider Brown part of a 
genealogy of Obergefell. As discussed briefly in the introduction to this 
book, Eugene Garver has argued that Brown constitutes an “epideictic dec- 
laration that equality and antidiscrimination are fundamental American 
constitutional values” which committed the Court and the nation to those 
values, a quality that created a new constitutional ethos connecting Brown 
to President Lincoln’s Gettysburg Address and later to further desegre- 
gation orders which ultimately culminated in Loving.” An ethos such as 
that found in Brown, Garver writes, allowed practical reason to reach a 
conclusion “stronger than the premises that lead to it,” creating an “ethi- 
cal surplus” that made it “legitimately ampliative,” an accomplishment 
unattainable by a strictly atemporal deductive logic but comparable to the 
ampliative possibilities of poetic work. According to Garver, Brown’s ethos 
“survives in the ethical surplus of the argument,” the antidiscrimination 
principle that committed the Court to desegregation beyond the context 
of education.” Today the ethical surplus of Brown may also be observed 
in Obergefell through Loving. 
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Describing Brown as “an act of commitment,” Garver argues that “had 
the Brown decision been more ‘reasoned,’ with more explicit ties of judg- 
ment to text and precedent, it would have been less persuasive.” He notes 
that Chief Justice Earl Warren stated that the opinions in Brown and its 
companion case Bolling v. Sharpe (1954) “should be short, readable to the 
lay public, nonrhetorical, unemotional and, above all, nonaccusatory,”!” 
and according to Garver, “the brevity of the Brown opinion, which crit- 
ics quickly characterized as ‘containing almost no law, is part of its per- 
suasiveness because it is part of its legitimacy.”"” With regard to the need 
for the opinion’s brevity, Garver’s conclusion is premised on the observa- 
tion that it needed to be readable by the lay public, “because it is they who 
decide whether the opinion is legitimate, and this particular opinion had 
to be legitimate in order to be successful.”!" 

As discussed in Chapter 1, the brevity Garver describes may also refer 
to the gnomic aspect and affirmative modality characteristic of epideictic, 
or to the absence of “explicit ties of judgment to text and precedent” which 
Garver describes, rather than to the opinion’s length alone. As Garver 
explains the necessity of a brief opinion: 


The Court could have written an opinion of nothing but footnotes, that is, 
constructed an opinion that deduced the violation of equal protection from 
constitutional text, history, and precedent, but for a case as monumental 
as Brown such a deduction would have been perceived as the Court hiding 
behind legal precedent and not taking responsibility for the decision.... 
The Court presents the opinion as ethically necessary precisely because it 
is not necessary and inevitable by narrow logical and legal criteria.” 


This description refers to characteristic epideictic features, a discourse that 
is self-enclosed and unconstrained by evidence or attribution, express- 
ing beliefs, desires, and ethical commitments knowable only through the 
practical imagination as common knowledge." 

Beyond the circumstances of its performance or its references to com- 
mitment, Justice Warren’s opinion in Brown also contained discursive 
registers exemplifying all of the characteristic features of epideictic. At 
the heart of the opinion, for example, Warren extolled education as the 
foundation of good citizenship in a democratic society using an epideictic 
register that included praise, anaphora, eloquence, the gnomic aspect, and 
a relatively affirmative modality: 
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Today, education is perhaps the most important function of state and local 
governments. Compulsory school attendance laws and the great expendi- 
tures for education both demonstrate our recognition of the importance 
of education to our democratic society. It is required in the performance 
of our most basic public responsibilities, even service in the armed forces. 
It is the very foundation of good citizenship. Today it is a principal 
instrument in awakening the child to cultural values, in preparing him 
for later professional training, and in helping him to adjust normally to 
his environment. In these days, it is doubtful that any child may reason- 
ably be expected to succeed in life if he is denied the opportunity of an 


education.!"° 


It is through such discursive practices that Warren constructed the ethos 
of the relationship between education and citizenship in a democratic 
society in Brown—an opinion not coincidentally issued during the Cold 
War when American ideology framed world affairs as a struggle between 
democracy and tyranny—discursive practices which allowed Warren to 
avoid, as Garver writes, “tackling the questions of whether the Fourteenth 
Amendment...changed meanings.” 


An Epideictic Chorus 


Following Justice Kennedy’s discussion of due process in Obergefell, 
at the end of his opinion he turned to addressing the respondents, who 
had advanced among other things an equal protection argument. “The 
right of same-sex couples to marry that is part of the liberty promised 
by the Fourteenth Amendment is derived, too,” he wrote, “from that 
Amendment’s guarantee of the equal protection of the laws.” The Due 
Process and Equal Protection Clauses are connected “in a profound way,” 
he wrote, possessing a “synergy” or “interlocking nature” in which “each 
concept—liberty and equal protection—leads to a stronger understanding 
of the other.”!* In his peroration in the final paragraph of the opinion, 
Kennedy returned to an epideictic register to again extol the transcendent 
bond of marriage: 


No union is more profound than marriage, for it embodies the highest 
ideals of love, fidelity, devotion, sacrifice, and family. In forming a marital 
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union, two people become something greater than once they were. As 
some of the petitioners in these cases demonstrate, marriage embodies a 
love that may endure even past death.” 


In these and similar passages throughout the opinion, Kennedy not only 
used praise, eloquence, and a variety of repetition devices to magnify the 
value of his subject, but he used the unbounded present tense to comple- 
ment his often explicit depictions of marriage as a timeless institution. 

The Court’s decision in Obergefell was a particularly controversial one 
that followed decades of activism promoting the right to same-sex marriage 
and substantial resistance, including numerous actions by federal and state 
government authorities to stop such marriages. Such controversies regard- 
ing the inauguration of change with broad social consequences invite or even 
demand epideictic registers, making it unsurprising that Justice Kennedy’s 
opinion in Obergefell represents one of the most elaborate examples of an 
epideictic register in the Court’s history. Its impact is also exacerbated by 
the fact that the right of privacy on which it was based is not explicitly enu- 
merated in the Constitution, which combined with the breadth of social 
consequences that privacy implicates may explain why epideictic registers 
appear prominently in so many of the Court’s privacy cases. 

Justice Kennedy’s paean to marriage in Obergefell can of course be 
read to have addressed those expected to applaud the decision and benefit 
directly from it, but it appears to have also been specifically directed to the 
social conservatives who disapproved of the decision. In the concluding 
lines of the opinion, Kennedy addressed the conservative audience: 


It would misunderstand these men and women to say they disrespect the 
idea of marriage. Their plea is that they do respect it, respect it so deeply 
that they seek to find its fulfillment for themselves. Their hope is not to 
be condemned to live in loneliness, excluded from one of civilization’s 
oldest institutions. They ask for equal dignity in the eyes of the law. The 
Constitution grants them that right.'”° 


By magnifying the value of marriage to a sublime level, Kennedy hoped 
to transfer the audience’s commitment to marriage to the Court’s decision 
so that if they could not agree with the decision, they might at least accept 
it. Because marriage is so timeless, transcendent, central, and profound, 
Kennedy argued, it cannot be denied to anyone. 
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As discussed in this chapter, Justice Kennedy’s paean to marriage 
in Obergefell was not only elaborate in itself but it was preceded and 
fueled by over a century of other epideictic registers in judicial opin- 
ions addressing the constitutional right of privacy. Prominent examples 
include Justice Marshall’s statement in McCulloch that the Constitution 
was “intended to endure for ages to come,” not to provide rigid rules 
for exigencies which could only have been “seen dimly,” if at all” and 
in Cohens that the Constitution is “designed to approach immortal- 
ity” as nearly as possible despite facing “storms and tempests;”!”* Justice 
McKenna’s statement in Weems that “a principle to be vital must be 
capable of wider application than the mischief which gave it birth;”!” 
Justice Brandeis’s statement in Olmstead that the “right to be let alone” 
was “the most comprehensive of rights and the right most valued by 
civilized men;”!* Justice Douglas’s statement in Griswold that “specific 
guarantees in the Bill of Rights have penumbras, formed by emanations 
from those guarantees that help give them life and substance;”!”* Justice 
Brennan’s statement in Roberts that the “ability independently to define 
one’s identity...is central to any concept of liberty,” and the plurality’s 
statement in Casey that “at the heart of liberty is the right to define one’s 
own concept of existence, of meaning, of the universe, and of the mys- 
tery of human life.”!”” 

As Jeffrey Walker describes the “paradigms of eloquence” in ancient 
Greek epideictic from which pragmatic discourse derived its precedents, 
language, and power'**—perhaps what Robert Tsai describes as “the pre- 
cepts of eloquence” governing an era'”’—countless judicial opinions across 
more than a century contributed to a privacy jurisprudence “punctuated 
and pervaded by sententious flights of wisdom-invoking eloquence”!”” 
which shaped beliefs, desires, and ethical commitments. This intertex- 
tual power of the Court’s epideictic registers may be at its height in its 
privacy jurisprudence because the right is not explicitly enumerated in the 
Constitution but can only be inferred. As the Court’s commitment to a 
constitutional right of privacy has accumulated and taken on new meaning 
across a range of issues from searches and seizures to wiretapping, contra- 
ceptive use, sexual relations, and marriage, its privacy jurisprudence has 
specifically magnified the value of figurative reasoning as a premise of the 
Court’s interpretive authority. As Don Le Duc argues, “the more vigorous 
or eloquent the judicial passage being quoted, the less likely it is to be an 
expression of existing law,” and Jean-Francois Lyotard has claimed that 
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“the retreat of regulation and rules is the cause of the feeling of the sub- 
lime” in response to Immanuel Kant’s comment that the sublime emerges 
as a feeling of something formless.'** Others have echoed this conception 
of the sublime as that which remains in some sense beyond representation, 
leading among other things to a call for a “sublime jurisprudence” that 
recognizes uncertainty, error, and incompleteness as inherent features of 
law.’ 

The figurative reasoning magnified by the Court’s privacy jurispru- 
dence is particularly apparent in Justice Marshall’s immortal constitution 
metaphor and Justice Douglas’s metaphor of “penumbras” of the Bill of 
Rights which include a constitutional right of privacy—a metaphor with a 
long legal history'**—which formed central gestures in the epideictic regis- 
ters of the Court’s privacy jurisprudence, magnifying the Court’s authority 
to recognize rights such as privacy which are not explicitly enumerated in 
the Constitution. While metaphors are ubiquitous in judicial discourse,’ 
both Marshall’s immortal constitution metaphor in McCulloch and 
Cohens and Douglas’s penumbra metaphor in Griswold compare consti- 
tutional interpretation to situations involving a reduced visibility of light. 
Such imagery is suggested both by the storms through which constitutions 
must pass in Cohens'** while facing exigencies “seen dimly,” if at all, in 
McCulloch’’’and by the penumbras of the Bill of Rights in Griswold, refer- 
ring to the partially shaded area “around the shadow of an opaque body, 
when the light source is larger than a point source and only part of its light 
is cut off.”* The metaphors magnify the value of judicial authority at the 
outer limits of constitutional interpretation where meaning is difficult to 
discern. 

According to David Zarefsky, the unit of analysis for argumentation 
can move beyond arguments advanced by individuals to social controver- 
sies that develop over time and involve many participants.’ No less than 
the rhetorical acts of individuals or institutions, such collective discourse 
can create what Eugene Garver calls “ethical surplus,” which is “legiti- 
mately ampliative,”*° cumulating in a manner comparable to Kenneth 
Burke’s description of a poetic process of development which arises from 
repeating something in various forms until it “increases in persuasiveness 
by the sheer accumulation”™ or, in Longinus’s words, when “the points 
of an argument allow of many pauses and many fresh starts from section 
to section, and the grand phrases come rolling out one after another with 
increasing effect.”"? The cumulative effect of epideictic is particularly 
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apparent in the Court’s privacy jurisprudence, which has produced 
numerous paeans to the constitutional right of privacy across more than 
a century. If, as Chaim Perelman and Lucie Olbrechts-Tyteca write, epi- 
deictic is the only form of oratory that might be compared to the libretto 
of a cantata," in the Court’s privacy jurisprudence it can be compared to 
a chorus. 


Conclusion: Truth Has No Bones 


The epideictic registers of judicial opinions are not limited to fundamental 
rights cases, nor do they seem to be determined by the personal writing 
style of individual judges or their political ideology. Justices like Robert 
Jackson or Anthony Kennedy may betray more of a propensity for such 
writing than others, but judges appear to understand that its propriety is 
situational and epideictic registers appear in the writing both of liberal 
justices such as Earl Warren, Harry Blackmun, Louis Brandeis, William 
Brennan, William Douglas, Robert Jackson, Wiley Rutledge, and David 
Souter, and of conservative justices such as Felix Frankfurter, John 
Marshall, and William Rehnquist. Sometimes justices who vote on differ- 
ent outcomes in a case both use epideictic registers to voice their disagree- 
ment, as exemplified by the relationship between Justice Frankfurter’s 
opinion in Minersville School District v. Gobitis (1940) and Justice Jackson’s 
opinion in West Virginia State Board of Education v. Barnette (1943). 
Epideictic also appears in the writing of swing justices such as Anthony 
Kennedy and Sandra Day O’Connor, and judges themselves have noted 
many panegyrics in the writing of William Blackstone.’ Despite dissenting 
from the living constitutionalism that informed the majority opinion in 
Griswold v. Connecticut (1965), Justice Hugo Black even wrote sympatheti- 
cally of the “rhapsodical strains” of those who were devoted to keeping the 
Constitution “in tune with the times,” attributing the eloquence of such 
writing to “many good and able men.” 

The pervasiveness of epideictic in judicial writing is also evident in the 
fact that it frequently appears in the writing of Justice Antonin Scalia, per- 
haps the Court’s most outspoken critic of epideictic when it appeared in 
the writing of justices with whom he disagreed. Scalia’s criticism of Justice 
Kennedy’s paean to liberty in the opening sentence of Obergefell v. Hodges 
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(2015) as a descent from the “disciplined legal reasoning of John Marshall 
and Joseph Story to the mystical aphorisms of the fortune cookie” is but 
one of many critiques Scalia advanced against epideictic writing in the 
Court’s opinions. As noted in the Introduction to this book, Scalia deri- 
sively referred to Justice John Paul Stevens’s concurring opinion in Georgia 
v. Randolph (2006) as a “panegyric to the equal rights of women,” and 
in his dissenting opinion in Lawrence v. Texas (2003) Scalia criticized the 
plurality’s opinion in Planned Parenthood v. Casey (1992) as a “paean to 
stare decisis.”® In Lawrence, Scalia specifically criticized the “sententious” 
opening sentence of Casey, “liberty finds no reference in a jurisprudence of 
doubt,” because the same justices had voted to overrule Bowers v. Hardwick 
(1986). Scalia also referred to the Casey plurality’s statement that “at the 
heart of liberty is the right to define one’s own concept of existence, of 
meaning, of the universe, and of the mystery of human life” as the “famed 
sweet-mystery-of-life passage” and claimed that it was either dicta, or, if it 
purported to constrain the government’s power to regulate actions based 
on one’s self-defined “concept of existence, etc.” it was “the passage that ate 
the rule of law.”’ 

Despite Justice Scalia’s critique of the epideictic registers of opinions 
with which he disagreed—a critique which sought to position his own 
writing as grounded in logical demonstration by contrast—he often used 
epideictic registers in his own writing. On the one hand he is known for 
a mode of debate steeped in negative modality and even sarcasm toward 
his opponents,® but Scalia is also notorious for using a wide variety of 
gnomic sayings in the form of maxims, aphorisms, idioms, metaphors or 
analogies, foreign phrases, and historical and cultural allusions, typically 
without attribution, which he at times called “truisms.”’ In his dissent- 
ing opinion in Dickerson v. United States (2000), for example, Scalia wrote 
that the majority overlooked “two truisms: that actions speak louder than 
silence, and that (in judge made law at least) logic will out.” The phrase 
actions speak louder than silence is an allusion to the idiom actions speak 
louder than words. In Dickerson, he used the phrase to mock what he per- 
ceived to be the majority’s silent avoidance of the constitutionality of the 
Court’s conclusion in Miranda v. Arizona (1966) that statements made in 
custodial interrogation were prohibited by the Fifth Amendment unless 
the defendant was first provided with a warning that the Court crafted, 
a conclusion Scalia perceived to be an unconstitutional arrogation of 
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authority by the Court." In a different case, Scalia wrote that “it is in fact 
comforting to witness the reality that he who lives by the ipse dixit dies by 
the ipse dixit?” 

As Margaret Talbot writes, “occasionally, [Justice] Scalia [got] car- 
ried away with the notion of himself as the Court’s littérateur,” perhaps 
unsurprising given that Scalia’s father was a literary translator and pro- 
fessor of Romance languages and that Scalia himself received an inten- 
sive Jesuit education in the classics. Talbot notes that Scalia’s originalism 
“echoes the scholarly sensibility of his father, which was in the spirit of the 
New Criticism,” a philological method which disparaged consideration of 
an author’s biography or a text’s historical background rather than the lan- 
guage of the text itself. Scalia’s classical education also appears to have had 
a powerful influence on his habits of thought. He described his education 
as a “very, very, classical” one beginning with “four years of Latin, Caesar 
to Cicero to Virgil and the poets,” followed by “three years of Greek— 
Homer, more Homer, Aeschylus, and Euripides,” an education which is 
evident in his frequent use of Latin. 

Beyond his many uses of gnomic sayings, the epideictic registers of 
Scalia’s writing are exemplified in his dissenting opinion in Morrison 
v. Olson (1988), in which the Court upheld the constitutionality of the 
Independent Counsel Act. Scalia’s dissenting opinion in Morrison formed 
an extended paean to separation of powers in a characteristically epideictic 
register. The opinion began with a dense convergence of praise, exerga- 
sia, antithesis, parallelism, epistrophe, eloquence, the gnomic aspect, and 
affirmative modality to extol the importance of separation of powers to 
the rule of law: 


It is the proud boast of our democracy that we have “a government of 
laws and not of men.” Many Americans are familiar with that phrase; not 
many know its derivation. It comes from Part the First, Article XXX, of 
the Massachusetts Constitution of 1780, which reads in full as follows: 

In the government of this Commonwealth, the legislative department shall 
never exercise the executive and judicial powers, or either of them: The 
executive shall never exercise the legislative and judicial powers, or either 
of them: The judicial shall never exercise the legislative and executive 
powers, or either of them: to the end it may be a government of laws and 
not of men.” 
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The Framers of the Constitution, Scalia wrote, viewed separation of pow- 
ers as “the absolutely central guarantee of a just Government.” In Federalist 
No. 47, he added, James Madison wrote that “no political truth is cer- 
tainly of greater intrinsic value, or is stamped with the authority of more 
enlightened patrons of liberty.” Concluding his introductory paragraph of 
Morrison, Scalia wrote that “without a secure structure of separated pow- 
ers, our Bill of Rights would be worthless, as are the bills of rights of many 
nations of the world that have adopted, or even improved upon, the mere 
words of ours.”!° 

In one of Justice Scalia’s more famous uses of gnomic sayings, he also 
drew on the idiom a wolf in sheep’s clothing in Morrison to magnify the 
danger that the Court’s decision posed to separation of powers. Alluding 
without attribution to Jesus’s Sermon on the Mount in the Christian scrip- 
tures, in which the phrase a wolf in sheep’s clothing serves as a metaphor for 
false prophets, Scalia wrote: 


That is what this suit is about. Power. The allocation of power among 
Congress, the President, and the courts in such fashion as to preserve the 
equilibrium the Constitution sought to establish—so that “a gradual con- 
centration of the several powers in the same department,” can effectively 
be resisted. Frequently an issue of this sort will come before the Court 
clad, so to speak, in sheep’s clothing: the potential of the asserted principle 
to effect important change in the equilibrium of power is not immediately 
evident, and must be discerned by a careful and perceptive analysis. But 
this wolf comes as a wolf.” 


“The mini-Executive that is the independent counsel,” he wrote, oper- 
ated “in an area where so little is law and so much is discretion,” and in a 
similar antithesis he added, “how admirable the constitutional system that 
provides the means to avoid such a distortion,” and “how unfortunate the 
judicial decision that has permitted it.” 

Justice Scalia began his peroration in Morrison with the Latin legal 
maxim fiat justicia, ruat coelum, or “let justice be done, though the heav- 
ens may fall,” noting that though the maxim was attractive, in reality “it 
is not an absolutely overriding value.”” That reality, he wrote, was instead 
most suited to recognition by an unelected judiciary rather than the politi- 
cal branches of government who might have difficulty voting against a 
statute called the Ethics in Government Act. “If Congress is controlled by 
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the party other than the one to which the President belongs, it has little 
incentive to repeal it,” he argued, and “if it is controlled by the same party, 
it dare not.” 

Justice Scalia criticized not only the Court’s decision in Morrison but 
accused the Court of arriving at the decision in an ad hoc manner that 
undermined the rule of law: 


A government of laws means a government of rules. Today’s decision on 
the basic issue of fragmentation of executive power is ungoverned by rule, 
and hence ungoverned by law. It extends into the very heart of our most 
significant constitutional function the “totality of the circumstances” 
mode of analysis that this Court has in recent years become fond of. 
Taking all things into account, we conclude that the power taken away 
from the President here is not really too much. The next time executive 
power is assigned to someone other than the President we may conclude, 
taking all things into account, that it is too much. That opinion, like this 
one, will not be confined by any rule.” 


Scalia then concluded his opinion by combining praise, anaphora, poly- 
syndeton, eloquence, and affirmative modality to magnify the vision of 
separation of powers he attributed to the authors of the Constitution: “I 
prefer to rely upon the judgment of the wise men who constructed our 
system, and of the people who approved it, and of two centuries of history 
that have shown it to be sound.” That judgment, “like it or not,” he wrote, 
was “quite plainly, that ‘[t]he executive Power shall be vested in a President 
of the United States. ”” 

Based on an approach to epideictic as “nontechnical” or “nonproposi- 
tional ceremonial speech” that intensifies adherence to values and affects 
“prejudgment and prejudice” in order to move discourse “in the long run,” 
Colin Starger argues that Justice Scalia also used epideictic to “play the 
constitutional long game on abortion” in a series of First Amendment 
cases involving the free speech rights of abortion protesters.” Specifically, 
Starger argues that Scalia’s dissenting opinions in the abortion speech 
cases of Frisby v. Schultz (1988), Madsen v. Women’s Health Center 
(1994),** Schenck v. Pro-Choice Network of Western New York (1997), 
Hill v. Colorado (2000),** and McCullen v. Coakley (2014),” exemplify 
“what rhetoricians call epideictic” by intervening in “mainline abortion 
discourse” rather than the First Amendment issues that were before the 
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Court. Scalia’s opinions in the abortion speech cases, according to Starger, 
did not “fundamentally concern free speech at all,” but instead their 
“true subject” was abortion promoting an anti-abortion perspective that 
transcended the First Amendment by maintaining that “the only real 
explanation for the majority’s doctrinal positions was its ideological com- 
mitment to abortion” and its bias against anti-abortion protest.’* Scalia’s 
“deeper and more essential rhetoric,” Starger claims, promoted values 
undermining Roe v. Wade (1973) and other abortion decisions by asso- 
ciating abortion with the erosion of the rule of law.” “The crux of his 
argument,” Starger concludes,” was not First Amendment doctrine but 
opposition to the legitimacy of Roe.*° 

Not only did Justice Scalia use epideictic in his own writing, but his 
distinction between the epideictic registers of Justice Kennedy’s opinion in 
Obergefell and the “disciplined legal reasoning”! of Justices John Marshall 
and Joseph Story neglected the extent to which Marshall and Story used 
such registers themselves. As discussed in Chapter 4, Marshall used epi- 
deictic to magnify the value of constitutionalism in Cohens v. Virginia 
(1922),” as he did in many of his opinions, and Story often used epideic- 
tic as well, both in some of his most important opinions such as Martin 
v. Hunter’s Lessee (1816)* and in his 1833 treatise Commentaries on the 
Constitution of the United States. Story’s Commentaries contains numer- 
ous epideictic registers, beginning with an effusive encomium dedicating 
the treatise to Marshall.** Following his dedication, Story immediately 
announces that he intends his Commentaries to instill an affection for the 
Constitution in his audience: 


[The reader’s] judgment as well as his affections will be enlisted on the 
side of the Constitution, as the truest security of the Union, and the only 
solid basis, on which to rest the private rights, the public liberties, and the 
substantial prosperity of the people composing the American Republic.’ 


Story uses epideictic passages throughout his Commentaries to fulfill this 
purpose, culminating in a paean to American constitutionalism in the 
treatise’s final paragraph: 


Let the American youth never forget, that they possess a noble inheri- 
tance, bought by the toils, and sufferings, and blood of their ancestors; 
and capable, if wisely improved, and faithfully guarded, of transmitting 
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to their latest posterity all the substantial blessings of life, the peaceful 
enjoyment of liberty, property, religion, and independence. The struc- 
ture has been erected by architects of consummate skill and fidelity; its 
foundations are solid; its compartments are beautiful, as well as useful; its 
arrangements are full of wisdom and order; and its defences are impreg- 
nable from without. It has been reared for immortality, if the work of man 
may justly aspire to such a title.” 


The final sentence of this passage powerfully echoes Marshall’s immortal 
constitution metaphor in Cohens. 

Beyond these examples from Justice Scalia’s own writing and that of 
Justices Marshall and Story which undermine Scalia’s distinction between 
disciplined legal reasoning and epideictic, Margaret Talbot notes that 
Scalia delivered a “rather purple” valedictorian speech at Georgetown 
which included among other passages the following paean to truth in a 
characteristically epideictic register: 


Truth has no bones, no flesh, no solid earthy form. You cannot hear her 
creeping through the forest glades by night; you cannot see her running 
through the forest paths by day; you cannot watch your arrow speeding 
straight to thud into her heart. For those who seek her, she is everywhere; 
for those who do not love her, she is nowhere.” 


The appellation purple prose refers to an “ornate, brilliantly colored pas- 
sage in a literary composition,” deriving from the Latin phrase purpureus 
pannus which appears in Horace’s first-century BCE poem Ars Poetica on 
the art of poetry and drama.** Horace’s use may allude to the fact that 
ancient Greek rhapsodes wore purple robes to mark their function, and 
the Greek sophists Gorgias and Hippias were reputed to have worn pur- 
ple robes as well.” Despite Scalia’s comparison of Justice Kennedy’s writ- 
ing in Obergefell to a fortune cookie—a phrase which participates in the 
ethnic prejudices that caused classical authors to disparage epideictic as 
“Asianic”°—Scalia’s classical education makes it likely he was trained in 
classical forms of epideictic and better versed in its practices than the aver- 
age justice. Scalia was no stranger to the purple robe himself. 

In addition to Obergefell and Justice Scalia’s later opinions, epideictic 
registers appear in many other opinions of the Roberts Court. In Justice 
Samuel Alito’s majority opinion in Dobbs v. Jackson Women’s Health 
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Organization (2022), for example, in which the Court reversed its opin- 
ions in Roe and Casey regarding the constitutional standard for assessing 
abortion restrictions, Alito used epideictic registers to magnify the value 
of history, tradition, and legislative supremacy. In their jointly authored 
dissenting opinion in Dobbs, Justices Stephen Breyer, Sonia Sotomayor, 
and Elena Kagan opposed the decision using epideictic registers magni- 
fying the value of liberty, equality, constitutionalism, and stare decisis. 
Although the epideictic registers of Dobbs are less elaborate than those 
of Justices Felix Frankfurter and Robert Jackson in Gobitis and Barnette, 
the conflict of belief, desire, and ethical commitment between originalism 
and living constitutionalism which supported the opposing positions on 
abortion in Dobbs is particularly evident in the epideictic registers of the 
opinions. 

In Dobbs, Justice Alito’s majority opinion largely consisted of an invec- 
tive that framed the Court’s opinions in Roe and Casey as an arrogation of 
judicial power which eroded legislative supremacy and the rule of law. He 
began by using epideictic registers to magnify the originalist position that 
historical sources regarding abortion restrictions prior to the Fourteenth 
Amendment did not support the assertion that abortion was sufficiently 
“rooted in the Nation’s history and tradition™ to constitute a fundamen- 
tal right. When assessing the status of Roe and Casey as stare decisis, he 
also emphasized the claim that the cases had distorted “many important 
but unrelated legal doctrines,” using praise, enumeration, anaphora, and 
affirmative modality: 


The Court’s abortion cases have diluted the strict standard for facial con- 
stitutional challenges. They have ignored the Court’s third-party standing 
doctrine. They have disregarded standard res judicata principles. They 
have flouted the ordinary rules on the severability of unconstitutional 
provisions, as well as the rule that statutes should be read where possible 
to avoid unconstitutionality. And they have distorted First Amendment 
doctrines.” 


Throughout the opinion, Alito magnifies the value of legislative suprem- 
acy and the rule of law, implying as Justice Scalia had that the ideological 
commitments of past justices had uniquely distorted the Court’s doctrinal 
positions in abortion cases. “Respect for a legislature’s judgment applies 
even when the laws at issue concern matters of great social significance and 
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moral substance,” he wrote, and any law regulating abortion, “like other 
health and welfare laws, is entitled to a ‘strong presumption of validity’ ”® 

Justice Alito also used a convergence of praise, enumeration, anaphora, 
and affirmative modality to magnify the value of the “legitimate inter- 
ests” the majority concluded legislatures could protect through abortion 
restrictions: 


These legitimate interests include respect for and preservation of prena- 
tal life at all stages of development, the protection of maternal health and 
safety; the elimination of particularly gruesome or barbaric medical pro- 
cedures; the preservation of the integrity of the medical profession; the 
mitigation of fetal pain; and the prevention of discrimination on the basis 
of race, sex, or disability. 


He framed the decision to overrule Roe and Casey as one of judicial 
restraint in contrast to the justices who beginning with Roe had found the 
right to abortion to be fundamental, writing that “we do not pretend to 
know how our political system or society will respond to today’s decision,” 
and “even if we could foresee what will happen, we would have no author- 
ity to let that knowledge influence our decision.” In the final passages of 
his opinion, Alito returned to the theme of legislative supremacy devel- 
oped throughout the opinion, writing that “abortion presents a profound 
moral question,” and “Roe and Casey arrogated [the] authority” conferred 
on the citizens of each State to regulate or prohibit it. “We now overrule 
those decisions,” he wrote, and “return that authority to the people and 
their elected representatives.”* 

In their dissenting opinion in Dobbs, Justices Stephen Breyer, Sonia 
Sotomayor, and Elena Kagan used epideictic registers to accuse the major- 
ity of abandoning constitutionalism and the rule of law. They wrote that 
Roe and Casey had “deep connections to a broad swath of this Court’s prec- 
edents,” which from the start and even more so at the time of Dobbs were 
“embedded in core constitutional concepts of individual freedom, and of 
the equal rights of citizens to decide on the shape of their lives,” which had 
“gone far toward defining what it means to be an American.’ In contrast 
to the majority’s paean to the legislative process, the dissenting justices 
wrote that “in this Nation, we do not believe that a government controlling 
all private choices is compatible with a free people” nor “place everything 
within ‘the reach of majorities and [government] officials; ™’ Instead, “we 
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believe in a Constitution that puts some issues off limits to majority rule,” 
particularly “the right of individuals—yes, including women—to make 
their own choices and chart their own futures,” even “in the face of public 
opposition.” 

Rejecting what they referred to as the majority’s “pinched view” of the 
Constitution, the dissenting justices magnified the value of living con- 
stitutionalism through an epideictic register featuring praise, exergasia, 
antithesis, conduplicatio, eloquence, the gnomic aspect, and affirmative 
modality, specifically drawing on Justice Marshall’s immortal constitution 
metaphor as expressed in McCulloch v. Maryland (1819): 


“The Founders,” we recently wrote, “knew they were writing a document 
designed to apply to ever-changing circumstances over centuries.” Or in 
the words of the great Chief Justice John Marshall, our Constitution is 
“intended to endure for ages to come,” and must adapt itself to a future 
“seen dimly,” if at all....The Framers (both in 1788 and 1868) understood 
that the world changes. So they did not define rights by reference to the 
specific practices existing at the time. Instead, the Framers defined rights 
in general terms, to permit future evolution in their scope and meaning.” 


“Over the course of our history,” the dissenting justices added, “this Court 
has taken up the Framers’ invitation” and “it has kept true to the Framers’ 
principles by applying them in new ways, responsive to new societal under- 
standings and conditions.” 

In their peroration of the opinion, the dissenting justices in Dobbs 
magnified the importance of the change that the decision inaugurated, 
beginning with a powerful antanaclasis of the word stand used to magnify 
the implications of the decision for stare decisis: 


“Power, not reason, is the new currency of this Court’s decisionmaking.” 
Roe has stood for fifty years. Casey, a precedent about precedent spe- 
cifically confirming Roe, has stood for thirty. And the doctrine of stare 
decisis—a critical element of the rule of law—stands foursquare behind 
their continued existence.” 


The right to abortion is “embedded in our constitutional law,” the dissent- 
ing justices wrote, “both originating in and leading to other rights pro- 
tecting bodily integrity, personal autonomy, and family relationships.” 
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They then developed the theme of the right’s embeddedness through an 
asyndeton combined with praise, enumeration, anaphora, eloquence, and 
affirmative modality, writing that it was “also embedded in the lives of 
women—shaping their expectations, influencing their choices about rela- 
tionships and work, supporting (as all reproductive rights do) their social 
and economic equality.” Immediately following this asyndeton, the dis- 
senting justices magnified the deprivation of the right with the polysyn- 
deton that “neither law nor facts nor attitudes have provided any new 
reasons to reach a different result,” concluding instead that “all that has 
changed is this Court.”*? The epideictic registers in both the majority and 
dissenting opinions in Dobbs responded to the inauguration of change 
with broad social consequences that posed a threat to social unity, as did 
public discourse surrounding Dobbs which was framed in epideictic terms 
such as eulogy and requiem.™4 

In Gerald Wetlaufer’s recognition that judicial opinion writing on 
“politically sensitive” topics such as racial discrimination, the American 
flag, the death penalty, privacy, abortion, and sexuality often reflects “a 
passion that sounds more like the rhetoric of politics” than the antirhetori- 
cal qualities he considers more typical of judicial opinions, he ultimately 
concludes that the more passionate writing in such cases is anomalous. 
“My understanding of these passages,” he writes, “is that they are the rhet- 
oric of politics and not the rhetoric of law.”™ In light of the many areas 
in which judges use epideictic registers, however, it is evident that such 
writing is not limited to a small sphere of “politically sensitive” topics.*° As 
the interlocutor Crassus remarks in Cicero’s dialogue De Oratore to those 
who are content with the formulaic rules of rhetorical handbooks, dismiss- 
ing epideictic registers from the purview of legal rhetoric would make the 
orator “abandon a vast, immeasurable plain and confine himself to quite 
a narrow circle.”*” As this book demonstrates, the epideictic features of 
judicial opinions are necessary and endemic features of judicial discourse 
across a vast terrain of subject matter and of legal discourse more broadly, 
and they cannot simply be dismissed as the occasional rhetoric of United 
States Supreme Court justices acting as a political body. 

As discussed in Chapter 1, there is no correct level on which to iden- 
tify a register, and this book only identifies registral features of epideictic 
on the most general level. With further study, additional registral features 
or subregisters might be identified. The theory developed here goes fur- 
ther than previous studies of epideictic in understanding it as a register, 
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however, first by identifying formal features of the register and how they 
function in specific situations and by illustrating how their formal fea- 
tures converge in honorific performances which fulfill epideictic’s tran- 
scendent function. The features occur together, rather than in isolation, to 
a remarkable extent. Previous studies of epideictic have only observed that 
epideictic includes praise, figurality, eloquence, and nonverbal elements 
of the occasions on which it is delivered, most often in isolation from one 
another. None have applied linguistics to understand the grammatical 
aspect of epideictic, which tends to be imperfective and specifically gno- 
mic, or to understand its linguistic modality, which tends to eliminate or 
subordinate negation and epistemic qualifiers, lending it a “resoundingly 
affirmative,” “world-affirming” quality.” These discoveries help explain 
much of the commentary on epideictic and provide more precise criteria 
for identifying, predicting, critiquing, and producing it. 

If epideictic situations are those in which social relationships begin, 
end, or in which an exigency arises to threaten social unity, we can pre- 
dict a correlation between such situations and the features of the register. 
Recognizing that epideictic responds to specific types of situations sub- 
stantially qualifies the view that it creates a disposition to act only at a 
future moment rather than immediately,” or is “less urgent” but “more 
lasting’ than more pragmatic registers. While it may not ask for imme- 
diate behavioral change, epideictic speaks to an immediate social need. 
Disagreements may arise about whether a situation inaugurates change, 
however, or whether change will have broad social consequences or 
threaten social unity. Judges may also differ in their perspectives on the 
value of opinion writing as an appropriate response or a means of legiti- 
mizing judicial decisions at all. 

The possibility that judges may not equally value opinion writing of 
any sort—epideictic or not—is one concern of those who have criticized 
rulings made on what is called the “shadow docket” of the United States 
Supreme Court, which refers to various orders and summary decisions the 
Court routinely makes, typically without any written opinion or any of the 
other procedures that accompany its merits docket such as briefing and 
argument. As William Baude writes, the decisions on the shadow docket 
are made “without ceremony.” Although critiques of the shadow docket’s 
lack of transparency have been advanced since the 1950s,” since 2017 it has 
become an increasingly prominent feature of the Roberts Court both in 
frequency and consequence, giving rise to increased criticism that this use 
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harms the “public perception” of the Court.® Even the most consequential 
shadow docket rulings are difficult to classify as inaugurating change with 
broad social consequences that threaten social unity to the same degree 
as the landmark opinions issued from the merits docket, but the recent 
controversy surrounding the shadow docket is a useful reminder that the 
decision to write opinions is a rhetorical one about which judges may hold 
different views. 

Not only can judges fail to recognize epideictic situations or writing 
as an appropriate response, but they can also misapprehend the beliefs, 
desires, and ethical commitments of the community despite heeding the 
call to produce epideictic. Their vision is rejected or they fail to formulate 
one. As discussed in Chapter 2, for example, Justice Frankfurter’s epideic- 
tic registers in Gobitis and Barnette failed to recognize the nation’s char- 
acter or what it had resolved to become on the flag salute issue and were 
inconsistent with those of the Court’s First Amendment free speech juris- 
prudence across the wider era. Similarly, as discussed in Chapter 3, the 
justices writing in the Court’s early Religion Clause cases failed to develop 
a vision for the nation regarding the relationship between religious and 
secular life, as reflected in the irresolute figure of chiasmus on which they 
relied. Judges can also fail to write efficacious epideictic forms, such as in 
Justice Rehnquist’s dissenting opinion in Johnson, discussed in Chapter 2, 
which relied on the perfective aspect and a highly qualified modality in a 
manner that privileged inexorable logic instead of addressing the beliefs, 
desires, and ethical commitments of the community in what otherwise 
appeared to be an epideictic effort. Not every speech produced in epideic- 
tic situations—even those occurring in traditionally recognized epideictic 
genres—will be either equally epideictic or efficacious. 

The register theory developed in this book might also be used to suc- 
cessfully produce epideictic. It at least provides a set of features that admit 
of infinite combinations as well as criteria for determining when and why 
it might be appropriate to use them, but its utility as an aid to production 
is limited by how dependent epideictic is on social, cultural, and histori- 
cal knowledge for its efficacy. A register approach offers a more precise 
understanding of the situations, forms, and functions of epideictic, but not 
everyone can magnify the value of “a measure or standard according to 
which the past and future can be evaluated,” as Ernesto Grassi describes 
panegyrics and eulogies, or “what is exemplary and to which every judg- 
ment about men, actions, or situations must be referred,” on behalf of 
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a community at a moment when its social unity is threatened. Perhaps 
that explains Aristotle’s conclusion that maxims are only appropriate for 
speakers with experience in their subjects,® and Cicero’s conclusion that 
the ideal orator requires a broad education not only in philosophy but in 
“all the liberal arts.”°° 

The contrast between the antirhetorical quality believed to character- 
ize legal discourse today and the close relationship which is perceived to 
have existed between rhetoric and law in the classical rhetorical tradition 
of ancient Greece and Rome obscures the epideictic registers of legal dis- 
course, which were disciplined, ignored, or both in the classical world as 
they are in ours. By attending closely to these registers, a more perennial 
and fraught relationship between law and rhetoric is discernible than his- 
torical developments since the classical period explain, evident in impor- 
tant sources of division in both the classical and contemporary worlds. 
In the classical world, Aristotle’s effort to discipline the epideictic rhetori- 
cal practices of the ancient Greek sophists through his division of rhetoric 
into deliberative, judicial, and epideictic genres is an important source of 
this division, as it concomitantly sought to discipline judicial rhetoric.” 
The division between judicial and epideictic speech in the classical world 
is also evident in the belief that the province of rhetoric should be limited 
to case-specific questions, or hypotheses, while theses, or general questions, 
should be the domain of philosophy. Both the conclusion that contempo- 
rary legal discourse is antirhetorical, and that it was rhetorical in the clas- 
sical world, require qualification. 

The aspiration to reunite judicial and epideictic rhetoric is evident 
in Cicero’s emphasis on the importance of theses to an orator in his De 
Oratore after opposing that view in his own De Inventione, and the epi- 
deictic registers in the United States Supreme Court’s First Amendment 
free speech, Religion Clause, and privacy jurisprudence discussed in this 
book reflect similar practices of turning aside “from the particular mat- 
ter in dispute to engage in an explanation of the meaning of the general 
issue, so as to enable the audience to base their verdict in regard to the 
particular parties and charges and actions in question on a knowledge 
of the nature and character of the matter as a whole.”® As Justice Wiley 
Rutledge wrote in his dissenting opinion in Everson v. Board of Education 
(1947), for example, “this is not...just a little case over bus fares,” or as 
Justice Frankfurter emphasized in Barnette, “this is no dry, technical mat- 
ter,” nor of “ephemeral significance,” but an “august” one that “cuts deep 
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into one’s conception of the democratic process.”” The power of eloquence 
to “subsume particulars within themes and frames of larger generality,” as 
Thomas Farrell writes,” is closely connected to the epideictic practice of 
using theses which was widely rejected as inappropriate for legal speakers 
in the classical world and even by Cicero himself in his De Inventione. 

In legal cases, epideictic registers interact with case-specific reasoning 
like the “flow-control mechanism” that Paul Hopper describes of the rela- 
tionship between perfective and imperfective aspects: 


The aspects pick out the main route through the text and allow the listener 
(reader) to store the actual events of the discourse as a linear group while 
simultaneously processing accumulations of commentary and supportive 
information which add texture but not substance to the discourse itself.” 


The commitments reflected in epideictic registers form crucial com- 
mentary on “the essential facts”” of legal cases. This closely intertwined 
relationship between judicial and epideictic discourse is paralleled in con- 
temporary commentary such as James Boyd White’s conclusion that legal 
discourse is inseparable from its cultural habitus, the rules of law less a 
command to be obeyed or disobeyed than one among many topics of argu- 
ment available to participants in the legal process, other resources includ- 
ing “maxims, general understandings, conventional wisdom, and all the 
other resources, technical and nontechnical.”” The perceived separation 
of these spheres which prompted White’s course of study was equally evi- 
dent in classical legal rhetoric, reflecting a perennial rather than a modern 
tension. 

In contrast to White, however, Peter Goodrich writes that the anti- 
rhetorical foundation of English common law functions through a com- 
bination of positive and negative identification in which repression and 
rejection inheres in the “immemorial and monumental order of law” built 
on a rhetoric of affectivity and icons that produce a legal identity to which 
a subject can wish to belong. “In the marginalia of the doctrinal texts,” 
he writes, “we thus learn of the excellence of the English, the longevity 
of their laws, the honesty of their people and the tranquility and obedi- 
ence of their rustic and urban communities.” The common law devel- 
ops around “clusters of legal affection by which the careful neighbor, the 
reasonable man, the incompetent child, the fiduciary relation, charitable 
purpose, legitimate expectation and the like” are protected by and define 
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the common law and its value.” This positive identification also entails a 
negative one in which the English are depicted as a race “which is settled, 
united and defended by their opposition to French and Roman customs 
and laws.” Goodrich’s account of identification in the English common 
law appears to refer to its epideictic content, viewing it not as rhetorical 
but as antirhetorical because praise implies exclusion,” a denunciation or 
“refusal to listen, a void or absence of speech.”” 

While it is always possible for the transcendent function of epideictic 
to promote a narrow social cohesion that results in or even leverages exclu- 
sions, since the time epideictic was first recognized as a rhetorical category 
in ancient Greece it has been understood to perform important social, 
cultural, and political functions, and both Isocrates and Plato concluded 
that it promoted social cohesion.® In contrast to this history, Goodrich 
participates in standard histories of rhetoric which have defined epideictic 
as a secondary, derivative, or inferior form of speech associated with pro- 
paganda which portends a “decline” of rhetoric compared with the practi- 
cal civic oratory of legislative assemblies and courts as well as in modern 
language policies that harbor a general distrust of figurality in favor of a 
“plain style” of writing.®' 

For Eugene Garver, “democratic self-knowledge unfolds itself in suc- 
cessful epideictic rhetoric,” as epideictic functions to convert knowledge 
“from something that each person knows to something that everybody 
knows and which therefore can figure in deliberations.” “The com- 
munity as a whole must do the knowing,” Garver writes, and when this 
emerges “so does friendship and a common ethos.”** South Africa’s Truth 
and Reconciliation Commission was a successful instance of epideictic, for 
example, because it proclaimed and reconstituted the community’s values, 
“remaking the community in accordance with its declared values.”** We 
get in trouble, Garver writes, when “pragmatic and symbolic politics are no 
longer genres of a single art of rhetoric,” but “instead see themselves as all- 
consuming,”** and discursive forms such as philosophy, epideictic, and the 
“celebration of common symbols” are viewed as impractical." Although 
Garver specifically refers to the separation of epideictic and deliberative 
speech, the same could be said of the relationship between epideictic and 
judicial speech. The effort to discipline epideictic in any sphere is an effort 
to limit democratic self-knowledge. 

Because epideictic depends on situations, forms of repetition and insis- 
tence, and structured occasions for its delivery, it is also uniquely dependent 
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on temporality. Time and mutability served as a central focus of the practi- 
cal reasoning and diplomatic model of rhetoric that characterized the line 
of sophistic rhetoric from Protagoras and Isocrates to Cicero, sometimes 
referred to as Isocratean rhetoric. Following those who consider epideictic 
a quality of discourse or an entire approach to rhetoric characteristic of the 
ancient Greek sophists rather than belonging to a genre, attending to the 
epideictic registers of legal discourse might represent a sophistic rhetoric 
of law in the Isocratean tradition, a “humanist jurisprudence” or “rhetori- 
cal jurisprudence” that parallels the “humanist theology” or “rhetorical 
theology” John O’Malley attributes to the rise of epideictic sermons in the 
papal court of the Renaissance.” In such a jurisprudence, temporality is 
equally or perhaps even more important than a court’s atemporal logic, 
revealing itself in the ways judges manage time in the discursive develop- 
ment of themes, at times in lyrical directions. 

The amplifying and allusive dimension of epideictic inherently chal- 
lenges views of legal discourse as “complete, autonomous, and hermetic,”* 
which due to its commitment to finality is inclined to a reduction and cer- 
tainty that promotes “the one right (or best) answer to questions and the 
one true (or best) meaning of texts.”*? According to Chaim Perelman and 
Lucie Olbrechts-Tyteca, the attempt to secure the univocal definitions, or 
terminological boundaries, that are necessary for logical demonstration 
is a means of “freezing time, emancipating [logical demonstration] from 
language.””° This motivation prompted modern reformers to condemn fig- 
ures because metaphor transfers and transforms meaning in a manner that 
frustrates logical precision.” In contrast to the frozen time of logical dem- 
onstration, a rhetorical approach to argumentation depends so essentially 
on time that, as Perelman and Olbrechts-Tyteca note, it may be “precisely 
the intervention of time that best allows us to distinguish argumentation 
from demonstration.” In atemporal logic “nothing new is integrated on 
the way,’ but argumentation is directed at gaining adherence to claims 
presented for assent rather than dictated by necessity, an adherence always 
of “variable intensity,” and therefore “never useless to reinforce.” Perelman 
and Olbrechts-Tyteca write that the temporal dimension of argumentation 
“invites interest in repetition and insistence,” while such forms are useless 
to logic.” Similarly, Ernesto Grassi writes that because logical demonstra- 
tion “cannot be bound to times, places, or personalities,” it is necessar- 
ily “unrhetorical.”™ It is incapable, for the same reason, of attestation or 
commitment.” 
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Contrary to the perspective that the “rhapsodical strains”’ of judicial 
opinions reflect only an inferior, degenerate, or empty form of speech more 
closely aligned with propaganda than argument, I propose that such writ- 
ing often reflects moments when judges acknowledge the limits of their 
power and seek to exercise their authority rhetorically by addressing the 
consequences of their decisions and seeking approval of them rather than 
relying on power alone. The epideictic registers of judicial opinions reveal 
a primary rhetorical dimension of judicial discourse that is necessary and 
endemic to legal reasoning, a “primal,” “prophetic,” or “evangelic” rhetoric 
that is both figurative and imaginative,” a “major source of the emergence 
of rhetorical knowledge,” and a “central part of the art of persuasion,” 
not an anomaly or a corruption of legal reasoning. James Boyd White 
writes that “what matters most is who we are, who we are becoming, who 
we help each other become,” which is “the deepest question of life, and 
not only for us as individuals, but for us as a nation, and for an institution 
like the Supreme Court too: Not what we do, what we have, but who we 
are.” Who we are is also a becoming, based in part on who we resolve 
to be through the beliefs and desires to which we commit ourselves. That 
is the vital activity of epideictic. It is not limited to a narrow set of genres 
but surrounds us, in law as in life, transforming our past experiences into 
common knowledge as we move into the future. 
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Antimetabole 
Antirrhesis 
Antithesis 
Asyndeton 
Chiasmus 
Conduplicatio 
Consonance 
Dirimens Copulatio 
Epexegesis 
Epistrophe 
Exergasia 


Mesarchia 


Mesodiplosis 


Repetition of a word or phrase from the end of a 
passage at the beginning of the next. 

Repetition of a word or phrase at the beginning of 
successive passages. 

Repetition of a word in different senses. 

A specific form of chiasmus in which a pair of 
words is repeated in reverse order, often as an 
inverted bicolon. 

Denunciation of an authority or opinion as 
improper. 

Juxtaposition of contrasting words or ideas. 
Omission of expected conjunctions. 

Repetition of a pair of words, phrases, structures, 
or ideas in reverse order. 

Repetition of a word in adjacent passages. 
Repetition of similar consonant sounds. 

The qualification of a statement with countervail- 
ing considerations for balance. 

Interpretation or explanation of what has just 
been said. 

Repetition of a word or phrase at the end of succes- 
sive passages. 

Repetition of the same or essentially the same idea 
in different forms. 

Repetition of a word or phrase at the beginning 
and in the middle of successive passages. 
Repetition of a word or phrase in the middle of 
successive passages. 
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Parataxis 
Personification 
Polyptoton 
Polysyndeton 
Paramologia 


Ploce 


A succession of speech elements without con- 
junctions, especially without subordinating 
conjunctions. 

Giving human attributes to the nonhuman. 
Repetition of words derived from the same root 
but with different cases, inflections, or voice. 
Addition of unexpected conjunctions, often in 
close succession. 

A partial concession made to magnify what is 
unconceded by contrast. 

Repetition of a word in various parts of a passage. 
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